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QUESTIONS PRESENTED 


1. Whether as s matter of law the trial court improperly 
submitted to a jury in a contract case 

(a) a defense that an oral “understanding” existed 
in contradiction to the contract terms; 

(b) a defense that an oral “understanding” existed 
to bind the United States to an arbitration before the 
Comptroller General; 

(c) an equitable defense of mistake. 

2. Whether as a matter of law there was sufficient evidence 
to allow any of these defenses to go to a jury. 

3. Whether any assumed right to rescission for mistake was 
not waived. 

4. Whether costs were improperly awarded against the 
United States. 
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Il. First Defense: The Bid Was Not Intended as a Firm Bid__ 
A. Sa aR RCE 


A. The status of the defense. 

B. The alleged agreement is invalid as a matter of law... 

C. The agreement to arbitrate has no basis in the evi- 
en a = 

D. McShain was estopped to assert any reliance on the 
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B. Asa matter of law, the type ot error alleged or 
proven in the present case is ‘not the excusable 
mistake for which equity will grant rescission ____ 

1. The claimed errors were merely matters of 
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IV. The Third Defense—Continued 
C. Any right to rescission has been waived.. 

1. Failure to withdraw bid. 

2. McShain treated” the contract as being in 
existence and requested and received 
changes” in performance conditions and 
time after having knowledge of the mis- 


2. The second Ritchie cutback 
V. Prejudicial Trial Errors. 
A. Reinstatement of legal defenses-__. 


VI. Costs May N 
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Enited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15549 


Unrrep Srares or AMERICA; APPELLANT 
v. 
Joun McSxuarn, INc., APPELLEE 


ON APPBHAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered on De- 
cember 8, 1959, dismissing an action for damages brought 
by the Government and awarding appellee its costa of de- 
fense (J.A. 687). Notice of appeal: was filed on February 
5, 1960 (J.A. 688). The jurisdiction of the district court 
was invoked under 28 U.S.C. 1345 (J.A. 13). The jurisdio- 
tion of this Court rests on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
A. The facts 
1. Background 


John McShain, Inc., the appellee,* in 8: Tage ‘consteuotisal 
firm with extensive experience in the erection of Govern- 
ment buildings. Ini the; Waskangtontared, for: cinmple, poise 

"ABereafter retecred. to for convenience as “MeSbain.”” 
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to 1951, McShain had constructed the Pentagon, the Jef- 
ferson Memorial, the National Institutes of Health, the State 

(tment Building, the General Accounting Office, thie Na- 
val Medical Center, the National Airport, and many others 
(J.A. 254). 

In 1950-51 a crash construction program was undertaken 
by the Army Engineers because of the Korean war situation. 
Large underground communication facilities were planned at 
Camp Ritchie in nearby Maryland. The existing above- 
ground facilities were to be rehabilitated, a smal] mountain was 
to be hollowed out, a communication center was to be built in 
it, and various satellite stations were to be located in the neigh- 
borhood (J.A. 381-382). 

Plans were drawn up by the New York architectural engi- 
neering firm of Parsons, Brinkerhoff, Hall and McDonald. 
The contracts were negotiated under the Armed Services Pro- 
curement Act rather than being publicly advertised because of 
the emergency situation (J.A. 246, 328-329, 349). A list. of 
dependable contractors, including McShain, was contacted by 
the Engineers, and bids were requested on each of the various 
projects. 

_ The first part of the program required the rehabilitation 
of the above-ground facilities and the construction of addi- 
tional buildings. This was bid for in the summer of 1951 and 
McShain was low bidder (J.A. 668). This contract is identified 
in the record as “Camp Ritchie Proper” and is not the contract 
in issue. As it was about to be awarded to McShain a series 
of change orders eliminated approximately $2,000,000 of the 
new work (J.A. 526, 668). New proposals were then requested 
from the three lowest bidders and McShain was again the low 
bidder but was not awarded the contract until after some hag- 
gling by the Engineers brought the price down even further 
(J.A. 217, 388, 668-669). MeShain then moved its men, mate- 
rials, and equipment to Camp Ritchie (J.A. 214-215). 

_ Meanwhile the excavation of the great_underground cham- 
ber for the communications building was almost complete and 
by early fall in 1951 the Engineers were ready to let the con- 
tract for that building. This is the contract in issue in this ease. 
It is referred to in the record as the “Primary Site.” 
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The construction of an underground three story building was 
unique and unprecedented. (J.A. 335-336, 670). Many. factors 
which entered into estimating the cost of construction were 
largely unknown or were matters of guesswork (J.A. 284, 670). 


2. The contract documents 


A request for proposals dated September 14, 1951, was issued 
by the Government to the selected contractors including Mc- 
Shain (J.A. 670). It provided in part as follows (J.A. 452— 
454): 

Project: Camp Ritchie Project Primary Site in the 

Vicinity of Camp Ritchie, Maryland 

1. Proposals in duplicate will be received until 3:00 
p.m. Eastern Standard Time, 2 October 1951, for the 
purpose of negotiating a construction contract for fur- 
nishing all plant, labor, materials and equipment and 
performing all work for the above-described project 
in strict accordance with the specifications, schedules, 
addenda and drawings as follows * * *. : 

2. Proposals will be submitted in sealed envelopes 
upon the attached Form and marked in the upper left 
hand corner: Proposal under Serial No. ENG 49-080— 
52-13(15), the serial number indicating the project for 
which the proposal is submitted. The proposer who is 
awarded the Contract will be required to execute the 
Department of the Army Contract Form for construc- 
tion (R-5701), a copy of which is available in the Dis- 
trict Engineer Office, Washington District, designated 
above. : 

3. The right is reserved, as the interest. of the Gov- 
ernment may require, to reject any and all proposals 
and to negotiate with any proposer. 

4. Proposers should carefully examine the drawings 
and specifications, visit the site of the work, and fully 
inform themselves as to all conditions and matters which 
can in any way affect the work, or the cost thereof. 
Should a proposer find discrepancies in, or omissions 
from the drawings; specifications, or other documents. 
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“or should he be in doubt ’as to their meaning, he should 
at once notify the Contracting Officer and obtain clarifi- 
’ ‘eation prior to submitting any proposal. 
e e * A . 
8. * * * The bidder shall furnish a statement giving 
a complete description of all points wherein the mate- 
rials, supplies or equipment he proposes to furnish does 
not comply with the specifications, as well as any excep- 
tions he may take to the specifications. Failure to fur- 
nish such a statement will be interpreted to mean that 
the bidder agrees to meet all the requirements of the 
A clause in the specifications provided as follows (J.-A. 456): 

* © * The Government assumes no responsibility for 
any understanding or representations made by any of 
its officers or agents during or prior to the execution of 
this contract, unless (1) such understanding or repre- 
sentations are expressly stated in the contract and (2) 
the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representa- 
tions made but not so expressly stated and for which 
liability is not expressly assumed by the Government 
in the contract shall be deemed only for the informa- 

- tion of the contractor. 

On October 2, 1951, McShain submitted to the Engineers an @ 
unconditional (J.A. 219, 301, 385, 520) Contractor’s Proposal 
(J.A. 671), which provided in part as follows (J.A. 482-483, 


To: OFFice or THE District ENGINEER 
Washington. District 
Corps of Engineers 
US. Army * * * 

Project: Camp Ritchie Project 
Primary Site 
in the Vicinity of 
Camp Ritchie, Maryiand 
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In compliance with your Request for Proposals 
dated 14 September 1951 the undersigned hereby pro- 
poses to furnish the plant, labor, materials and equip- 
ment and perform all work for the above-described 
project in strict accordance with the specifications, 
schedules, drawings and addenda. 

Addendum No. 1 dated September 20, 1951 

Addendum No. 2 dated September 20, 1951 

Addendum No. 3 dated September 25, 1951 

Addendum No. 4 dated September 26, 1951 


* * * °* * 


for the consideration of * * * $6,574,825 and agrees, 
upon receipt of written notice of an award of the 
contract within thirty days after the date of open- 
ing of the proposal, that he will execute contract 
Form No. R-5701, in accordance with the proposal 
as accepted * * *. 


* * * * * 


The bidder further agrees that, if awarded the con- 


tract, he will commence the work within 10 calendar 
days after receipt of written notice to proceed, and that 
he will fully complete the entire work ready for use 
not later than 30 June 1952 after the date of receipt by 
him of notice to proceed * * *. 


* * * * * 


Condition: Bidders are advised that the award for 
this work will be made to one Bidder on Proposal Nos. 
l and 2. The right is reserved, as the interest of the 
Government may require, to accept. or re-[ject] any or 
allitems of any proposal. 

Joun McSuaw, Inc., 
Delaware 
By [s] W.M. Russery 
Asst. Mgr. 
(Title) 
17th and Spring Garden Sts., Philadelphia, Penna. 
(Business Address). 
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Seven bids were received by the Government ranging from 
a high of $11,509,980 to McShain’s low bid of $6,574,825 (J.A. 
672). The next lowest bid was $7,944,010 (J.A. 672). 
Thereafter on October 12, 1951, the Engineers issued to 
McShain a Notice of Award and Notice to Proceed (J-A. 132) 
which read in parts as follows (J.A.504-505) : 
Jounw McSuain, INc., 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 
GenriemMen: You are hereby notified that your pro- 
posal dated 2 October 1951 in the total amount of 
$6,574,825.00 for Proposals Nos. 1 and 2 is accepted 
for construction and completion of the Camp Ritchie 
Project—Primary Site, Camp Ritchie, Maryland. 
* 


* * * * 


This is your formal notice to proceed with the work 
under the contract.* * * 

It is requested that you acknowledge receipt of this 
notice of award and notice to proceed on the three 


on 


inclosed. copies 


* * * * * 
8. The McShain bid 


The estimator for McShain who prepared the estimate 
for the Camp Ritchie Primary Site died before the trial and 
before any deposition was taken (J.A. 157). Hence, except 
for a negligible amount of concrete work (J.A. 161, 171), all 
testimony in the record regarding the nature of the estimate, 
the items included in it, and the extent to which it represented 
a true estimate of the potential cost and profit which McShain 
desired, was hearsay, admitted over objection (J.A. 173, 227, 
294-297). 

It is, however, undisputed that the bid was prepared in the 
Washington office of the McShain company, and that on Oc- 
tober 2, 1951, McShain’s president, John McShain, visited that 
office, reviewed the bid, and decided that the company’s knowl- 
edge of the cost factors involved was insufficient to make a bid 
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(J.A. 187, 266, 608). He nevertheless was persuaded by his 
Washington manager to submit a bid (J.A. 187, 256), and both 
the court and jury have found that in doing so McShain took 
“s calculated risk without in fact knowing all the factors in- 
volved in the proposed construction” (J.A. 664, 671). The 
court further has found that McShain ineluded in its bid “more 
than half a million dollars for profit and contingencies * * ww 
(J.A. 674).2 As a debit against this amount, the court also 
has found (J.A. 671) that McShain underbid on an item of 
miscellaneous metals by $155,000 in a mistaken belief as to the 
scope of a subbid received by telephone. This is the only 
actual error found by the court.’ 

McShain’s bid was submitted on October 2, 1951. It was 
publicly opened on that day by a representative of the Army 
Engineers, at which time the amounts of all of the bids then 
received were announced (J.A. 384). McShain was advised 
of the amounts of the bids of the other bidders that afternoon 
(J.A. 672). 


4. The negotiation conference 
Following the receipt of the bids the Engineers contacted 


two other low bidders and were advised that they refused to 
reduce their bids below that submitted by McShain (J.A. 
385). Accordingly, after permission to make an award at the 
McShain figure was procured from the New York Division 
Office (J.A. 332-333, 496), the Assistant Contracting Officer 
on October 10 called McShain’s manager to advise that the 
Engineers were prepared to award the contract to McShain 
and would meet with McShain to resolve any open questions 
(J.A. 352, 673). The court has found (J.A. 673) that in so 
inviting McShain, the Engineers put neither a subject nor 
time limitation on the discussion to take place. 


2Ten days later on October 12, McShain personnel told the Engi- 
neers that McShain had made no allowance for contingencies in making 
its bid (J.A. 498, 211, 387). 

3 The court’s findings of fact were taken entirely from proposed findings 
submitted by the parties. Appellee proposed a finding (J.A. 666-667) 
specifying mistakes in McShain’s bid relating to items other than mis 
cellaneous metals. This was not, however, included in the findings made 
by Judge Tamm, and notations in his handwriting appearing on the pro- 
posed finding in the court file show plainly his rejection of it. 
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On being advised of the invitation to the conference, Mc- 
Shain’s president instructed the three top men in his Wash- 
ington office (J.A. 292) to attend the conference. He gave 
them “no specific instructions” other than to “sort of nego- 
tiate” and to “discuss the bid” (J.A. 290-291). 

Accordingly, as the court has found, a negotiation confer- 
ence was held on October 12, 1951 (J.A. 673), attended by 
the three men McShain’s president had designated, the con- 
tracting officer (McCutchen), three of the latter’s assistants 
(Davis, Ellis, and Dorr), and a stenographer (Noela Lewis, 
nee Bradshaw) (J.A. 497, 502). At the opening of the con- 
ference, it was announced that the bids had been reviewed 
and that the Engineers were satisfied and prepared to issue 
the notice of award and notice to proceed to McShain (J-A. 
497, 673). 

The meeting lasted about half an hour (J.A. 673). During 
its course McShain’s representatives raised and reached agree- 
ment with the Engineers on various problems of performance 
time and the inclusion of certain work and facilities under the 
specifications of its proposal (J.A. 674, 497-502). Stating as 
its reason the fact that the Engineers should have issued the 
notice of award to it a week earlier, McShain also requested 
and subsequently received from the Engineers an extension 
of the completion date given in the specifications (J.A. 674). 
At the close of the conference McShain’s general manager left 
the room to call McShain’s president in Philadelphia on the 
telephone -and then returned to the room to announce that 
McShain was taking the contract (J.A..333-335, 354, 387, 393, 
395-399, 407, 417). The contracting officer then handed Mc- 
Shain’s manager the written Notice of Award and Notice to 
Proceed (J.A. 674) reciting that McShain’s proposal was “ac- 
cepted” and giving McShain “formal notice to proceed with 
the work under the contract” (J.A. 504). McShain’s presi- 
dent learned of the issuance of the notice of award that same 
day (October 12) (J-A. 258). 

_. The day on which McShain had agreed to commence work 
under the terms of its proposal was October 22, 1951. (J.A. 
486). On that date it had not commenced work, nor did it 
ever commence work (J.A: 134). However, by letter of Octo- 
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ber 22, McShain reiterated its previous oral request te. the 
Engineers to extend the completion date of the contract. be- 
Bee ee SO ES 
of Award (J.A. 510). 


5. The second cutback at Camp Ritchie proper 


On November 1, 1951, the Congress cut the construction 
appropriation request of the military by nearly $600,000,000 
(J.-A. 515, 527). Two days later, the Assistant Secretary: of 
Defense in charge of budgetary and fiscal matters,‘ instructed 
the Chief of Engineers to effectuate a cutback in the re- 
habilitation work which was being done at Ritchie by 
McShain (J.A. 628). On November 5 the Engineers gave 
McShain telegraphic notice pursuant to the “termination for 
the convenience of the Government” clause in the Ritchie 
Proper Contract,> eliminating much of the remaining work 
(J.A. 516, 530).* 

It is, of course, clear that McShain had an advantage over 
all other bidders for the Primary Site Contract by reason of 


“The statutory definition of the responsibilities of the Comptroller of the 
Department of Defense (see J._A. 628) in 1951 appears in Section 401 of 
the National Security Act of 1947, 61 Stat. 495, as added by Section 11 of 
the National Security Act Amendments of 1949, 63 Stat. 585, 5 U.S.C. 172 
[1952 Ed.}. 

*The text of this clause is set forth in the then applicable Department 
of the Army regulations, 16 F-R. 4061-4062, 32 C.F.R. $ 597.1007 [Rev. Hd., 
1961], printed at pp. 67-70 of the Appendix to this brief. It will be noted 
that inclusion of the clause in the contract was made mandatory by the 
regulations. McShain subsequently executed an agreement with the Engi- 
neers pursuant to this clause whereby McShain was paid $2,265,100 as 
“payment in full and complete settlement” of its claims for work com- 
pleted and for work originally promised but eliminated by the cutback 
(J.A. 624-625). Under paragraph (da) of the termination clause, this 

was “final and conclusive” upon both parties, see p. 68 infra, 
and McShain expressly accepted this amount “in full settlement of all 
claims” under the Ritchie Proper Contract and agreed there was “no ex- 
clusion to the finality of this settlement” (J.A. 622-623). 

* The precise amount of this cutback, as shown by the record, was $6,- 
895,000 (J.A. 526, 551, 622-623), as compared with the earlier reduction in 
August of $2,629,624 (J.A. 526, 551). When it received the notice of-cut- 
back on November 5, 1951, McShain estimated that the remaining work 
might be worth “maybe five hundred thousand to seven hundred, or at the 
“maximum perhaps a million” (J.A. 266). The remaining work after No- 
We ine RS PE SS eS 
McShain (J-A. 266, 622-623). 
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ite already being installed at Camp Ritchie working on the re- 
habilitation program. The court has found that this advan- 
tage had a financial value to McShain of $300,000 (J.A. 672). 
Not only were there men and materials on the site, but under 
the earlier contract McShain had free use of the existing build- 
ings for offices, supplies and housing (J.A. 401, 408-409). 
Under the reduced contract the McShain forces continued at 
Ritchie and continued to use the space which could have 
served to split the overhead between the two projects.” 


6. The claim of mistake 


“\McShain concedes that any error it now claims became ob- 
‘vious :to'it on the afternoon of October 2, 1951, when the bids 
were opened (J.-A. 189, 608, 614), and that it immediately 
put the original estimator to work to ascertain the reason for 
the difference (J.A_ 258, 286-287). McShain did not, however, 
communicate its knowledge to the Engineers or advise them in 
any way that it had made an error in its bid (J.A. 288, 672- 
673). It is conceded that each of the three McShain repre- 
sentatives who attended the meeting of October 12, when 
McShain’s proposal was accepted, knew of the errors now as- 
eerted, yet gave no notice of mistake on that occasion 
(J.-A. 674). 

On October 24, 1951, McShain’s president and general man- 
ager met with the Contracting Officer and his chief assistant 
principally in regard to labor questions which had arisen with 
respect to the existing contract at Ritchie and the Primary Site 
contract (J.A. 511-513). The court has found that during 
this conference the subject of a mistake by McShain was men- 
tioned (J.A. 674), but John McShain stated at the meeting 
that he was willing to go ahead with the job (J.A. 511), and his 
genera] manager confessed that he knew of no mistake except 
possibly a minor amount in the concrete work (J.A. 316, 511). 

Following the second cutback of the earlier Ritchie contract, 


"McSbain’s president and manager both conceded (J.A. 215, 292-298) 
the rather obvious fact also that had it been engaged in early November on 
the work of the contract in issue, it could have moved over much of the 
manpower and materials which had been released by the cutback of the 
earlier contract. In this sense the second cutback coming when it did 
would have been an advantage rather than disadvantage to McShain. 


ll 


on November 14, 1951, at John McShain’s request, the Con- 
tracting Officer again met with him, and the McShain company 
made it first actual claim of mistake in bid (J.A. 673). Node- 
tails were given. As the conference was summarized the same 
day, John McShain merely alluded to the fact that because his 
bid was so low by comparison with others, the Engineers must 
have known that he made a great mistake (J.A. 518). The 
court has found to the contrary, holding that McShain’s ad- 
vantages, its reputation, and its desire for the work sufficiently 
explained the difference between its bid and the next lowest, 
so that the Engineers had no constructive notice of any mistake 
(J.A. 672). 

At the November 14 meeting, John McShain promised to 
send to the Engineers details of the mistakes he claimed (J-A. 
519). Actually the letters he sent the following day did no 
more than repeat the general assertion of unspecified error 
(J.A. 303, 519-522). 

The first statement which purported to indicate any detail 
of the claimed mistake was contained in a letter prepared. by 
McShain’s attorney and submitted to the Army in late Decem- 
ber 1951 (J.A. 549-556). The court has found (J.A. 674) this 


to be a re-estimate prepared as follows: 


[D]efendant’s [McShain’s) estimator revised upward 
various of the low items in defendant’s bid, although 
making no countervailing changes on items where de- 
fendant was higher than other bidders. It is the differ- 
ence between these prebid and postbid estimates which 
defendant now describes as computational error and 
relies on as the mistake for which rescission is sought. 


7. Submission to the Comptroller General 


Five days after his meeting with the Engineers on November 
14, 1951, John McShain visited the Comptroller General of the 
United States, a friend of his (J.A. 529), in order “to obtain 
some relief” in his dispute with the Army Engineers (J.A. 529). 
In thanking General Warren for the interview, John McSham 
wrote that he felt “quite different” after the meeting (J.A. 
529). However, nothing further was done either to commence 
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work on the contract or to make an administrative claim (J.A. 
$57). Accordingly the Contracting Officer wrote to McShain 
‘on: December 11,1951, requesting a definite statement of its 
intentions (JA. 541-542). 

McShain’s reply was noncommittal (J.A. 542-543), and on 
‘December 20, 1951; John McShain, together with his attorney, 
met briefly (J.A. 308) with the Secretary of the Army at which 
time, according to the finding of the jury, the Secretary agreed 
on behalf of the United States to submit the controversy to 
‘the Comptroller General and to be bound by the latter’s de- 
cision (J.A. 664). It is conceded that no mention of such an 
understanding was made in any of the subsequent correspond- 
ence from McShain to the Secretary, to the Engineers, or to 
the Comptroller General (J.A. 308-314). It is further ad- 
mitted that neither McShain nor his attorney advised the 
‘Secretary of McShain’s earlier visit to the Comptroller Gen- 
eral (J.A. 308). 

The case was referred by the Army to the Comptroller 
General (J.A. 597-600) who, in a published opinion, 31 Comp. 
Gen. 378 (J.A. 38-46), ruled that there was “substantial basis” 
for the view that the issuance of the notice of award and 
notice to proceed to McShain had been an offer for a contract 
rather than acceptance of an offer, 31 Comp. Gen. at 383 
‘(J.A. 45).2 The opinion went on to express “considerable 
doubt that a court would hold” that this offer had ever been 
aecepted by McShain, ibid., and concluded with the statement 
that “considering the ambiguities, uncertainties, and confusion 
which attended the entire transaction, there appears no clearly 
sound basis for concluding that a contract was ever consum- 
mated.” 31 Comp. Gen. at 383 (J.A.46). 

Bids were solicited a second time, and in April of 1952 the 
Engineers relet the contract to another contractor at @ price 
about $400,000 in excess of the amount McShain originally 
had bid (J.A. 417-418), or for a total price of slightly less than 
$7,000,000. 


*The Comptroller General's opinion specifies this basis to be the refer- 
ence in the contract documents to “negotiations” (J.A. 48-44), which this 
Court has held (J.A. 61-62) to be en incorrect basis for the conclusion 
which the Comptroller General was inclined to draw from it. 
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g B. The proceedings 

‘Aetions for beach of cotiteast-was commenced in the Distiict 
Court for the District of Columbia in March 1954. The Gov- 
ernment’s complaint (J.A- 13-14) attached and pleaded the 
Government’s request for proposals, McShain’s contractor’s 
proposal, and the notice of award. It then alleged nonper- 
formance and damages. 

In 1955 an amended answer (J.A. 34-38) was filed which 
adnutted the execution and delivery of the three pleaded docu- 
ments and the nonperformance. It denied damage and as- 
serted the following affirmative defenses: 

1. That the parties had not reached an agreement (J.A. 
38); 

2. that the Comptroller General had decided no con- 
tract was ever consummated (J.A. 37); 

3. that McShain’s proposal was not a firm offer, but 
merely means of initiating negotiations, which were never 
held (J.A. 34-35, 36); 

4. that the Government purported to accept McShain’s 
proposal without revealing its intention to exercise the 
option it had under the Ritchie Proper contract with Mc- 
Shain (J.A. 35); and 

5. that McShain had made excusable mistakes in its 
bid entitling it to rescind (J.A. 36-37). 

By order of March 29, 1956 (J.A. 46-47), Judge. Mc- 
Garraghy ordered stricken as “legally insufficient” the first 
four defenses enumerated above. He ordered separate trials 
on the remaining issues, mistake and damages. McShain’s 
appeal from the interlocutory order of Judge McGarraghy 
was dismissed by this Court for lack of jurisdiction (J.A. 48). 

Three days before trial in 1957, Judge Holtzoff reopened the 
pre-trial order, and reinstated all previously stricken defenses 
(J.A. 52-54), although holding at the same time that in his 
opinion the earlier order of Judge McGarraghy was still pre- 
sumed to be correct and would continue as a valid order until 
overruled or reversed (J.A. 53-54). 

At the first trial the court granted judgment at the close of 
the Government’s case finding that McShain had been entitled 
to a “negotiation” which was not held (J.A. 56). On appeal 
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by the United States, this Court reversed, 103 U.S. App. D.C. 
328, 258 F. 2d 422 (J.A. 59-62). Petitions for rehearing and 
certiorari were denied (358 U'S. 832). 

In subsequent pre-trial proceedings (J.A. 86-119), Judge 
Holtzoff again ruled that all defenses were to be tried, and 
similarly refused to hear argument on or to overrule the out- 
standing order of Judge McGarraghy striking the same de- 
fenses.” 

Contrariwise the trial court stated it would interpret Judge 
Holtzoff’s pre-trial ruling (1) as having set aside Judge McGar- 
raghy’s order (J.A. 419) and (2) as being a ruling of law on the 
stricken defenses (J.A. 420). Accordingly, the court refused 
to permit argument on the questions of law involved and de- 
nied the Government’s motions for a directed verdict although 
the court expressed doubts that “if that question were pre- 
sented” to it, it would have ruled as it understood Judge 
Holtzoff to have ruled (J.A. 419). 

Thirteen written interrogatories on questions of fact relating 
to both the legal and equitable issues were submitted to the 
jury. The court also asked the jury to render a general verdict, 
as called for by Rule 49(b), F.R.C.P.*° 


*The Covrr [Hortzorr, J.]. Now, I have not overruled Judge McGar- 
raghy’s order at all * * * [a}nd I am not going to overrule it. His order 
stands. His order is to the effect that certain defenses are insufficient. 
(J.A. 99) 

* * o * * 

Mr. Leonagp. This Court does not hold that any of them are legally 
sufficient, I take it. 

The Court. I am not going to rule on that. (J.A. 99) 

* * * * * 

Mr. Leonaxp. * * * As I understand it, my record is perfectly preserved 
today that this Court has not ruled on the legality of any of the existing 
contentions of the plaintiff or the defendant. 

The Cover. That is correct. Let the record be clear as to that. * * * I 
have indicated that I have not ruled on the legality or validity of any 
defense. (J.A. 114) 

*The trial court failed to tell the jury (a) that there were equitable 
issues in the case upon which its verdict would not be binding, (b) how 
to distinguish those issues, or (c) to disregard the evidence on those issues 
in reaching its general verdict, & nevertheless placed considerable emphasis 
upon those issues in delivering its charge (J.A. 650-652). It would appear 
that the jury necessarily compiled its general verdict largely from its 
advisory views on the equitable issues. 
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After two days of deliberation, the jury returned with an- 
swers to the interrogatories and a general verdict for McShain 
(J.A. 662-664). The jury found that the United States and 
McShain (a) had agreed to abide by the decision of the Comp- 
troller General (J.A. 664), and (b) had mutually understood 
McShain’s contractor’s proposal not to be a firm bid (J.A. 662) 
(but the jury made no finding as to whether the October 12 
bargaining cured the infirmity). 

Judgment was entered in favor of McShain and granting 
McShain its costs of defense (J.A. 687). The Government's 
motions for judgment setting aside the verdict and for a new 
trial were denied (J.A. 661-662). Subsequently, the court 
made elaborate findings of fact on the equitable issues and con- 
cluded that, had there been a contract, McShain would be en- 
titled to rescission because of excusable mistakes in its bid 
(J.A. 678). The court further held that McShain had not 
waived its right to rescind (J.A. 679), but made no ruling on 
the plea of estoppel raised by the Government's reply. 


STATEMENT OF POINTS 


1. The District Court erred as a matter of law in refusing 
to dismiss the first, second, fourth, sixth, seventh and eighth 
defenses of the amended answer for failure to state a defense 
to the action. 

2. The District Court erred as a matter of law of the case 
in refusing to accept earlier determinations of this Court and 
of the District Court that the first, second, fourth, sixth and 
seventh defenses of the amended answer failed to state a de- 
fense to the action. 

3. The District Court erred as a matter of law in concluding 
that the facts as found by it constituted legally cognizable mis- 
take or, in any case, that appellee had not waived or was not 
estopped to assert any claim for rescission. 

4. The District Court erred in refusing to direct judgment 
for appellant upon the admissions of appellee. 

5. The District Court erred in awarding costs against the 
United States. 
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SUMMARY OF ARGUMENT 


L. Preliminary analysis 


‘Three defenses to the contract were asserted before the 
trial court: 

(1) an oral “understanding” that the bid was not to be 
taken as firm; 

(2) an oral “understanding” that the opinion of the Comp- 
troller General would bind the parties; 

(3) mistakes in McShain’s bid were of such a nature as to 
warrant rescission. These mistakes were described as com- 
putational error and erroneous assumption of the continuing 
scope of a different contract. 


IL First defense: The bid was not intended as a firm bid 


A. The prior ruling of this Court on the contract determined 
that the bid was an offer unconditional in form and that the 
contract had been negotiated and accepted within the meaning 
of the written offer. 

B. Contrary findings by court and jury on this issue leave 


open the question of mutuality of the claimed oral under- 
standing that the bid was not to be accepted as firm but was 
nothing more than a basis for negotiation. 

C. In any event, as a matter of law under the parol evidence 
rule, the court below was in error in permitting this issue to go 
to the jury since no such oral agreement as that alleged may 
be evidenced to vary the terms of the written instruments 
executed by the parties, particularly where, as here, prior oral 
understandings are expressly excluded by the terms of the 
contract. 

D. As a matter of evidence (a) no such mutual under- 
standing was shown but (b) in any event there was a com- 
plete negotiation of the contract shown by the record and 
(c) having induced acceptance at the bid price by a mis- 
statement as to the elements of its bid, McShain should not 
now be heard to repudiate it. 
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IIL. Second defense: The Comptroller General’s opinion has 
determined the 


A. It is now conceded that two prior theories of the bind- 
ing effect of the Comptroller General are without support 
in law and the sole issue tried was of a special agreement to 
be bound. 

B. The defense alleged is invalid in law because of the 
lack of authority of the Secretary of the Army—or anyone 
except Congress—to bind the United States to such an 


agreement. 

C. The asserted agreement lacks any basis in the evidence. 
To the contrary, every contemporaneous document of the par- 
ties is either silent on the point or states or assumes facts 
which contradict such an agreement. 

D. McShain would be estopped to assert such an agree- 
ment in any event, since (a) it requested the reference to 
the Comptroller General without telling the Army its presi- 
dent had already discussed it with that official and then, (b) 
procured an opinion based in part on the asserted elimination 
of profits and contingencies from McShain’s bid, whereas as 
subsequently found, over half a million dollars had been in- 
cluded for this purpose. 

IV. Third defense: Mistakes in the bid 

A. Court and jury findings disagree as to whether there 
were any substantial mistakes and if so whether they were 
the result of McShain’s negligence. Both are agreed that 
McShain took a calculated risk in bidding as it did without 
adequate knowledge of the factors involved. The court also 
held that McShain had mistakenly relied on the continua- 
tion of an earlier contract in bidding on the one in issue. 

B. The type of error asserted and found in the present case 
is not such as to constitute excusable mistake for which equity 
will grant rescission since it was not error of present fact but 
concerned matters of opinion, judgment, mistake of law, and 
expectation of future events. Moreover, the errors, if any, 
were unilateral and impalpable in character and, in the claim 
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of error on the continuation of the earlier contract, were in di- 
rect contradiction of a termination provision which the Gov- 
ernment had already paid for and under which a claim had 
been made and a release given by McShain after the com- 
mencement of the present action. 

C. Any right to rescission which may have existed when 
the claimed error was discovered on October 2, 1951, was 
waived (a) for failure to notify the Engineers before accept- 
ance of the bid on October 12 and before breach of the con- 
tract on October 22, (b) for failure to take any steps to with- 
draw the bid for six weeks and only after a cut-back on an 
earlier contract, and (c) by requesting and receiving changes 
in contract provisions and otherwise treating the contract as 
being in force after knowledge of the claim of mistake. 

D. No substantial mistake was proven in any event since 
the maximum possible error was considerably below the al- 
lowances for contingencies in the bid and less than 7 percent 
of the bid amount, and the errors charged were in any event 
without support in the evidence or were grossly exaggerated. 
Accordingly the showing of harm that equity requires has not 
been made. 


V. Prejudical errors occurred in rulings by the trial court 
which effectively denied the Government a proper trial 


VI. It was error to award costs against the Government 
ARGUMENT 
L Preliminary analysis 
A. The ecope of review 


The existing orders held that certain defenses were legally 
invalid but, contradictorily, directed that they be tried to a 
jury. 

Judge Holtzoff in pretrial term explained his action in the 
following words (J.A. 115): 

The Court had this in mind: Suppose this case goes 
to the Court of Appeals again and suppose the Court 
of Appeals hold that certain defenses were errone- 
ously ruled to be invalid, and in order to prevent a 
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third trial my thought was there should be a complete 
record on all of the issues of law and fact so that if the 
Court. of Appeals should take a different. view from 
Judge McGarraghy as to the validity of any of the 
defenses, the facts and the evidence relating to that 
defense will be in the record, and the Court of Appeals 
will be able to make a final disposition of the matter 
instead of sending it back for a third trial. 

The separate findings of both judge and jury included both 
legal and equitable matters. Since appellate review of the 
findings of the trial court is controlled by the “clearly errone- 
ous” criterion, whereas a finding of the jury on a matter 
properly submitted to it would be under a “substantial evi- 
dence” criterion, the Government’s burden of persuasion on 
this appeal is left unclear. Additionally, if the pre-trial order 
merely directed the preparation of a record for appellate re- 
view, then the criterion is nothing more than a “preponder- 
ance” of the evidence. 


B. Analysis of the defenses. 


The defenses alleged in the pleadings prior to this Court’s 
earlier reversal in the case are not the defenses upon which 
the second trial was maintained. Changes in theory, appar- 
ently to avoid the invalidity of the earlier defenses, were de- 
tailed in McShain’s second pretrial statement (J.A. 67-70). 

1. This newer statement of defenses drops any reference to 
the meaning of “negotiate” as set out in the contract docu- 
ments and instead asserts a condition precedent in the form 
of a special understanding of the parties, as follows (J.A. 68): 


Defendant denies that any contract came into exist- 
ence as neither it nor plaintiff ever intended that its 
proposal be regarded as an offer which would bind it 
upon acceptance by plaintiff as distinguished from a 
basis for future negotiations. [Emphasis added.] 

Accordingly, the defense in the pleadings that the word “nego- 

tiation” in the contract documents is to be interpreted as to 

require oral bargaining prior to acceptance, has been dropped 

in favor of a defense of a special agreement or condition pre- 
564342—60——_4 
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cedent, that the Engineers would not receive McShain’s bid 
4s a firm bid. Tan ; 

2. The earlier defense of an implied condition subsequent 
that there would be no further change orders in the first Camp 
Ritchie contract, although still carried in the pleadings, was 
dropped entirely from the list of legal defenses i in the later pre- 
trial statement. Instead, the fact situation was inserted under 
the defense of mistake (J.A. 68-69): 


* ** (2) [T]he mistaken belief of the defendant, 
known to the plaintiff, that another contract (for con- 
struction at Camp Ritchie Proper) between the parties 
at the same situs would. continue, and (3) a failure to 
include the possibility of termination of this other con- 
tract. (for construction at Camp Ritchie Proper) as a 
cost factor in its bid. 

Accordingly, it will be seen that this previously legal defense 

has now been argued and presented to the court as a part of the 

equitable issue of mistake.* 

3. As to the third of the original legal defenses—that the 
decision of the Comptroller General was binding on the par- 
ties—this was reasserted but was joined for the first time, five 
years after the complaint was filed (J.A. 2) and eight years 
after the event, by a new “eighth” defense (J.A. 63) that 
there had been a special agreement entered into between Mc- 
Shain on the one hand and the Secretary of the Army on the 
other, that the United States was to be bound by whatever 
determination the Comptroller General made on the question 
of whether or not a contract existed. At the trial the defense 
on the Comptroller General’s opinion was presented solely upon 
the latter theory of a special agreement and the court charged 
the j jury that the decision of the Comptroller General had no 
greater legal effect than the opinion of a newsboy (J.A. 643). 

4. The issue of mistake in the case as pleaded in the amended 
ereonias he was basically concerned with computational error (J.A. 


"* McShain’a original answer filed in this cause (J.A. 2) admitted that 
“the contracting officer of the plaintiff conferred and negotiated [with] **° 
employees of the defendant” and significantly contained not a word about 
the Ritchie Proper Contract or any mistakes in bfcShaia’s Primary Site 
bid. 
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36-37). However, as indicated above, the trial version of this 
defense added the concept of a “mistake” on McShain’s part 
about the future undiminished continuation of the earlier 
Ritchie contract. 
* * * * * 

Thus in summary, there were four defense propositions urged 
before the trial court: 

Two oral “understandings” between the parties, 

(1) not to treat McShain’s bid as firm, and 

(2) to be bound by the Comptroller General’s decision. 

Two “mistakes” by McShain, 

(3) inestimating its bid, and 

(4) in assuming future continuation of an earlier contract. 


? * * * * 


As to each of these four propositions the Government will 
now argue (a) that it fails to state a defense as a matter of 
law, and (b) that the proposition is a false or unproven as- 
sertion on the evidence in the record. 

Moreover, as to the first two propositions the Government 
further will show that, the only evidence of any “understand- 
ing” is entirely subjective in character—consisting solely of the 
testimonial assertion by the interested witnesses John McShain 
and Paul Hauck, president and manager of McShain respec- 
tively—that no corroboration exists in the contemporary cor- 
respondence or records, and that such assertions are, to @ con- 
siderable degree, in contradiction of admissions by the same 
two persons made at the time of the transactions in question. 


Il. First defense: The bid was not intended as a firm bid 
; A. Matters not in eubstantial dispute 


- This Court already has held that the request for proposals, 
the contractor’s proposal, and the notice of acceptance and no- 
tice to proceed constituted a “text-book example of a contract” 
(J.-A. 61) and, together with the admission of breach (J.A. 14, 
34), constituted a prima facie case for the Government and re- 
quired McShain to establish a valid defense (J.A. 62). ~ 
Moreover, there is no substantial dispute that any right to 
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hegolastion was, under the ferme of the contract iteelf, a right 
ed fo the Government as its interest might require (JA. 

a 


The defense asserted on the second _trial was of & special 
oral understanding. The jury found @.A. 662): 

2. Was there @ mutual understanding on the part of 
the plaintiff United States of America and the defend- 
ant John MeShain Inc. that the defendant's proposal 
of October 2, 1951 was not to be a firm bid upon the 
project? A—Yes. 

The court disagreed. Judge Tamm merely edited_ the 
Proposed findings of fact submitted by the parties in mak- 
ing findings for the court. Reference to appellee’s proposed 
findings accordingly discloses Judge. Tamm’s disagreement 
with the jury's answers to this interrogatory.. He rejected 
outright Defendant’s Proposed Finding No. 8 requesting the 
court to find “that it was mutually understood between the 
plaintiff and the defendant that any bid submitted by the 
defendant *.* * would not be.a firm bid * * *” (J.A. 664 
665), and also adopted Defendant’s Proposed Findings Nog 
10, 11, and 12 (J.A. 665-666) as the court’s findings Nos, 8 
11, and 10 respectively (J.A. 670-671), while expressly del 
ing the references therein to such mutual understanding. _ 
_» The question therefore arises as to whether on this record 
there has been any finding of an “understanding” that Mc- 
Shain’s bid was not firm. In any event, we shall show that 
even if true, such an understanding could not be a valid de- 
fense in law and remains unprov. a matter of evidence. 

We have just set, out, (supra,pp’ 98) the clauses of the con- 
tract which make any negotiation optional fo the Engineers 
“as the interest of the Government may require.” Addifion- 
ally, to avoid such claims as the present one, the contract 
further provides an integration clause (J.A. 456): 


Bho any farther Gefait be consiaéred relevait By a Coast the 
statutory, ~< 


ae 


> legal, contractual or dictionary usages of the word “negotiate: 
respectful, reference is made to the briefa.on the. first appeal (CA. DG. 
No. 14,084), where the subject was developed. in detail by both aides (Ap- 
Dellant’s Br. 9, 11-22; Appellee’s Br. 15, 21-83; Appellant's Reply Br. 35; 
Appellee’s Pet. for Rehearing 2-8). 
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The Government assumes no responsibility for any 
understanding or representations made by any of its 
officers or agents during or prior to the execution of 
this contract, unless (1) such understanding or repre- 
sentations are expressly stated in the contract and (2) 
the contract expressly provides that the responsibility 
therefor is assumed by the Government. ~~~ 


The reception of evidence in contradiction to these terms of 
the contract would of course’constitute a violation of the parol 
evidence rule. 

No rule concerning the interpretation of contracts 
is more firmly established than that which excludes the 
téstimony of a party to a written contract that he in- 
tended to express s meaning contrary ‘to that which 
the law imposes upon the language of the contract. 
(Maryland Casualty Co. v. United States, 169 F. 2d 102, 
110 (C.A.8)J} * 


Tt is therefore now argued by counsel for McShain (J.A. 

$8) that’ the “understanding” ‘alleged ‘should ‘be’ ‘viewed as 
@ special condition precedent to the formation of any con- 
tract and is therefore outside the parol evidence rule. But 
counsel forgets that this exception to thé rule covers only con- 
ditions precedent which do not contradict or vary any of the 
terms of the written instrument: oS: 


Tradmissible [32 Cc. 18. $59]. 


This universal principle has been analyzed by the court 
below, Boomhower, Inc. v. Louis L. Lavine, 161 FE. Supp. 563; 
567 (D.D.C.) and by the Court of Claims on Government con- 
tracts, Carden v. US., 3ZC. Cls. 189, 201.” ; 

The contradiction of the claimed understanding with the 
written instruments in the present case has already been 
noted. The most striking example is that the oral condition 
now claimed—that the bid could not be accepted—is a direct 
contradiction of the “Condition” directly above McShain’s 
corporate ‘signature on its Contractor’s Proposal (A. 486- 
487): - 
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The right is reserved, as the interest of the Govern- 
ment may require, to accept or re[ject] any or all items 
of any proposal. ; 

It is respectfully submitted that the court below was in 
error in receiving any evidence of an oral “understanding” that 
the Government could not accept all items of the McShain 
proposal. , 


B. The defense is without any substantial support in the evidence 


There is no single exhibit in the case or any contemporaneous 
document of any kind which suggests the existence of an un- 
derstanding that the McShain bid was not to be taken as a 
firm bid. To the contrary every exhibit preceding the brief 
submitted to the Comptroller General speaks in terms of “con- 
tract” and “award.” 

Hauck: Oct. 22—“the contract” (Pltfs. Ex. 15, J.A. 510); 

McShain: Oct. 26—“the recent award which you have made” 
(Pltfs. Ex. 11, J.A.512); ’ 

McShain: Nov. 7—“the contract” (Defts. Ex. 11, J.A. 517); 
. McShain: Nov. 15—“allow this bid to be withdrawn” 
(Defts. Ex. 12, J.A.519) ; 

McShain: Dec. 13—“my contract * * * this particular con- 
tract” (Defts. Ex. 18, J.A. 543). 

McShain: Dec. 13—“we would proceed with the second con- 
tract * * * the obligation of fulfilling this second contract” 
(Defts. Ex. 19, J.A. 544, 545). 

Each of the three witnesses directly dealing with the con- 
tract on the side of the Engineers denied that any special un- 
derstanding existed. Accordingly, the only evidence of any 
kind in the record as to the alleged understanding is that-con- 
tained in the testimony of Paul Hauck, McShain’s general 
manager, and of John McShain, its president. : 

It is extremely difficult to determine the nature of the alleged 
understanding from the record. The pretrial statement says 
that the McShain bid, instead of an offer, was “a basis for 
future negotiations” (J.A. 68). Under the criterion of this 
Court’s earlier opinion, that the aceoptance of the first bid is 
& negotiation just as much as the acceptance of the fifth or the 
fiftieth (J.A. 62), there has been such a “negotiation” following 
McShain’s bid. 
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Tf, on the other hand, “negotiation” meant sitting down to 
any open questions, then the negotiation conference 
between the parties on October 12 which preceded acceptance 
of the bid was the negotiation called for. As the court has 
found and as the contemporaneous exhibits and testimony es- 
tablish beyond contradiction, . 

(a) the Engineers called McShain to say they were 
satisfied and ready to award the contract and invited 
McShain to meet on any open questions (J.A. 673, 352) : 

(b) the invitation was unlimited in time or subject 
matter (J.A. 673, 292); 

(c) John McShain sent his manager Hauck and’ two 
estimators to the conference to “negotiate” and “dis- 
cuss the bid” (J.A. 290-291) ; 

(d) the Engineers put no limit on the discussion of 
issues at the conference (J.A. 673, 225) ; 

(e) the Notice of Award was issued only after the 
points brought up by the McShain people were agreed 
on (J.A. 674, 354, 387, 497-504); and 

(£) McShain’s representatives complained that the 


award was being made a week late and demanded and 
received an extension of the completion date of the 
contract because of this (J.A. 674, 498). 


What more of a future “negotiation” does McShain con- 
tend. was called for? The record is silent. The McShain 
witness Russell testified that although the meeting on the 
earlier Ritchie contract was a “negotiation” the same people 
meeting on the contract in issue was not a “negotiation” (J.-A: 
181-182). When pressed for the distinction, Russell said (J.A. 
181) price hadn’t been discussed at the October 12 conference. 
But Russell’s memory is faulty. Not only was the makeup of 
the bid discussed (J.A. 498), but the Contracting Officer asked 
Hauck if there was any request for a change of figure (J.A. 
502, 387). 

Paul Hauck in writing to the Contracting Officer ten days 
later referred to the October 12 conference as “negotiations” 
(J.A. 510) and then sought to recant on the trial (J.A. 222): 
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The letter speaks for itself. The meaning of it I 
would like to change, yes. I can’t change the wording* 
Moreover, McShain is very definitely estopped from now 
claiming there was no “negotiation.” As confirmed by the 
exhibits on the trial (J.A. 593-594) and found by the court 
(J.A. 674), the McShain bid included half a million dollars 
for profit and contingencies * and an additional $150,000 for 
overtime (“premium time”). The significance of this fact is 
that—apparently i in order to stop the Engineers from asking 
for a ower price from McShain at the October 12° confer- 
'—Hauck lied to the Engineers about McShain’s bid 

GA. ma 211, 387): 


"” Perhaps the heart of the difficulty was best explained by John McShain 
(T.A. 292, 304) : 

: In so far as John McShain, Incorporated, is concerned, it had 
rectived an unlimited ‘invitation to come in and discuss its bid, is that 
correct? : 

‘Answer: Well, I wouldn’t—oh, I am not going to be technical. Yes, 
sure. 
iz » s e a s 


Question: So that a negotiation meeting, as far as your organization was 


concerned, was a meeting with these three men who attended this one? 

“‘Auswer: The three men who attended, but ‘not necessarily was it a ne- 
gotiation. Those three men could attend a meeting without it being a 
negotiation. My contention is that they attended but there was no 
negotiation. 

Question: They were the people who had previously turned up for you 
on other jobs in what you referred to as negotiation? 
4 ‘Answer : They have also turned up for me at other meetings which I 
consider as a meeting and no ‘negotiation. They were the three top men 
tn our Washington office and they represented me in all meetings. Union 
meetings,—Hauck principally—but other meetings as well. 
* Question: When you received from Mr. Hauck the notice of acceptance 
and ‘hotice to proceed you knew its effect and nature, did you not? ~ 
‘ ‘Answer: Yes. Well, I frankly didn’t think that it had any effect. 

a s s s s 

Question: You knew on November 14 that the Government was consider- 
ing this asa firm pid? 

““Af{nswer] : The fact that they were treating it as 2 firm bid didn't in 
fluence me whatever. I didn’t consider—— 


° = s s o 


* Alternate aspects of the same thing. Contingencies which don’t occur 
are profits (J.A. 357, 297-298, 282-283). 

%* As had been done at the conference on the earlier Ritchie contract 
(J.A. 217, 551, 668-669). 
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The reason we are so concerned [about getting an 
extension of time]—we're not including anything i in the 
way of contingencies, overtime, * * *. I am 80 in- 
structed to tell you at this time. 
Having thus induced the Engineers to make the award of this 
contract at the bid price, McShain cannot now say that the 
award is not binding on it. 
* * * ad * 

In summary, the first defense to the present action, that ene 
bid was not firm, is without validity i in law or support in 
evidence, and the trial court committed error in denying (J. re 
419) the Government’s motion (J.A. 324) to withdraw the 
issue from the jury. 


Tit. Secoiid deferise: The Comptroller General’s opinion lias 
determined the issues 
A ie status of the defense 


that the Comptroller General’s opinion was =e on the 
parties and the court. All the law on the subject is directly 
to the contrary: Climatic Rainwear Co., Inc., v. United States, 
115 C. Cls. 520, 553, 88 F. Supp. 415, 418; United States v. 
Harmon, 147 US. 268, 275; Standard Dredging Co. v. United 
States, 71 C. Cls. 218, 240-241; Livingston v. United States, 
101 C. Cls. 625, 688; U.S. Casualty Co. v. United States,.107 
C. Cls. 46, 68, 67 F. Supp. 950, 954; Howe v. Elliott, 300.F. 
243 (S.D. Fla.). Lack of any authority in the Comptroller 
General to rule on questions of law is too well settled to be 
revived at this time. 

(2) Because of the cited authority, McShain’s second vari- 
ation on the Comptroller General defense was expressed in its 
brief to this Court on the earlier appeal (Appellee’s Br. 14): 

The Comptroller General ruled that no contract was 
ever consummated between the appellant and appellee. 
This court can take judicial notice of that decision and 
of the resulting conclusion from statutory provisions 
that no paying officer of the Government could pay the 
appellee for the construction. 
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This argument by McShain is a logical fallacy. The Comp- 
troller General ruled on the assumption of McShain’s non- 
consent to perform. _McShain’s argument here makes the as- 
sumption of McShain’s consent to perform. 

Moreover, McShain has had no difficulty in the past in re- 
covering payments despite adverse rulings by the Comptroller 
General. 

McShain Co., Inc. v. United States, 83 C. Cls. 405; 
John McShain, Inc. v. United States, 88 C. Cls. 284, 

@ _ Teversed 308 US. 512, 520; 

John McShain v. United States, 106 C. Cls. 280, 65 

F.Supp. 589. 

(3) The eighth defense (J.A. 63, 106), asserting for the first 
time eight years after the fact that there was a private oral 
agreement between John McShain and the Secretary of the 
Army to confer arbitral powers upon the Comptroller General, 
was the third version of reliance upon the opinion of the Comp- 
troller General. 


B. The alleged agreement is invalid as a matter of law 


It is elementary that the authority of an officer of the United 
States to release a contract right of the Government must be of 
astatutory origin. Royal Indemnity Co. v. United States, 313 
US. 289, 294. It has been specifically held that such author- 
ity is lacking in the case of the Secretary of War. American 
Sales Corp. v. United States, 32 F. 2d 141 (C.A. 5), certiorari 
denied 280 U.S. 574. Moreover, it is incumbent upon the party 
asserting such authority to indicate to the court the statutory 
provision upon which it relies, Whiteside v. United States, 93 
US. 247, 256-258; United States v. Willis, 164 F. 2d 453, 455 
(C.A. 4); Potter v. United States, 122 F. 49, 54 (C.A. 8), which 
McShain so far has failed to do. 

In any event, regardless of the particular scope of authority 
of the Secretary of the Army, it has been firmly settled ever 
since the decision in United States v. Ames, 24 Fed. Cas. 784 
(Cir. Ct., D. Mass.), in 1845 that no officer of the Government 
has authority to enter into a submission to arbitration binding 
on the United States. Benjamin v. United States, 29 C. Cis. 
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4i7; Brannen v. United States, 20 C. Cis, 219, 20h- McCormick 
v. United States, C. Cis. 1859-60, vol. 1, pp. 1, 44; Davis ¥. 
Rochester Can Co., 220 App. Div. 487, 201 NY. Subs: 666 (4th 
Dept.), affirmed =F nom. Mellon v. Rochester Can Co., 247 
N-Y. 521, 161 NE. 166; S. J Groves & Sons Co. v. Warren, 77 
DS. App. D:C. 347, 349, 135 F. 2d 264, 266, certiorari denied 
319.U‘S..766; United States Casualty Co. v. United States, 107 
C. Cls. 46, 56, 68; 33.0.A.G. 160, 165-166; 9 Williston on. Con- 
tracts 373, 377 (1945 Rev. Ed.); Joint Commies on. Atomic 
Energy Report on 1954 Waiver Action, 84th Cong., Ist Sess, 
pp. 104-108; Graske, Settlement of War Contract Disputes, 29 
A.B.A.J. 13, 15 (1943);. Graske, The Law of Government De- 
fense Contracts, pp. 292-293 (1941). In particular, both 
the Secretary’s own legal adviser and the Comptroller General 
himself are on record. in published opinions that such agree- 
ments are without authority in law. O.J.A.G. 542.02, 164, Dig. 
Op. Judge Adv. Gen. Army, 1912-1940, p. 488; 32 Comp. Gen. 
333; 19 Comp. Gen. 700, 701; 8 Comp. Gen. 96. 

This doctrine is, of course, & corollary of the basic principle 
that the rights of the sovereign are immune from adjudication 


except as Congress has specified the forum and type of pro- 
ceeding to which the sovereign may be subjected. Accordingly, 
an arbitration agreement of the type here claimed plainly has 
no status in law and could not serve to bar the bringing of this 
action. 


C. The agreement to arbitrate has no basis in the evidence 


the United States to a major transaction is asserted to have 
béen orally made in a seven minute interview (J-A. 308) be- 
tween John McShain, his attorney, George Morris Fay (sitice 
deceased, J.A. 265), and Secretary Frank Pace (now President 
of General Dynamics). The only person who claims to have 


to benefit by the claim. It isin the light of this situation that 
we look at the evidence in favor of such an understanding. 
The sole basis indicated in the record for the finding by the 
court and the jury of the alleged agreement is that marked at 
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the foot ofthe Defendant’s Proposed Finding which the court 
adopted verbatim (J.-A. 677): 3 
bs bet [I]t was agreed that the controversy would be 
submitted to the Comptroller General of the United 
States, and that the parties would abide by his decision. 
* * © (McShain, Tr. 398-400; Jury Finding No. 13). 
Putting aside the jury finding as being evidence, we are referred 
tothe testimony of John McShain at pages 398-400 of the 
transcript (J.A. 266-268). Since proposed by counsel for 
McShain, it must be assumed that this reference is the best 
availablein the record. Let us summarize it. 
S When first asked at trial about his meeting of December 20, 
1951, with the Secretary of the Army, McShain’s president 
testified as follows (J.A. 267) : 


Secretary Pace listened to our situation, our problems. 
And when we finished he suggested that we write a letter 
to him setting forth all the facts. We agreed to do it, 
and said goodbye to him and left. 


Upon further prompting, Mr. McShain added (J.A. 267): 
“T. think the question was brought up about submitting it 
[‘the matter’] to the Comptroller General for decision.” [Em- 
phasis added.] Appellee’s counsel asked (J.A. 267) “what was 
the understanding about that” and McShain’s president then 
testified (J.A. 268) that he (Mr. McShain) left “with a definite 
understanding” that the matter would be submitted to the 
Comptroller General, and that he (Mr. McShain) “definitely 
was under the impression” that “the Secretary of War [sic] . 
would abide by the decision of the Comptroller General.” 

_ This is the only evidence in the record that might lend cre- 
dence to the finding of the jury (J-A. 664) that the Secretary 
of the Army agreed on behalf of the United States that the 
United States would arbitrate before the Comptroller General. 

McShain’s burden of proof requires, we submit, considerably 
more to support it than a single statement that McShain’s 
president was of the impression that the Secretary would be 
bound by the decision. This cannot reasonably be construed 
as testimony that the Secretary ever promised that the United 
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States would arbitrate McShain’s claim. Even if there had 
been such testimony, eight years after the fact, it would hardly 
be deserving of credence in the light of the following undis- 
puted facts: 

(1) McShain’s president wrote the Secretary of the Army on 
December 21, 1951 (J.A. 546) in-connection with their meeting 
of the day before but referred to no such agreement. 

(2) On December 26, 1951, McShain’s president wrote the 
Contracting Officer (J.A. 548-549), referring to his meeting of 
December 20 with the Secretary, but making no mention of any 
agreement. 

(3) On December 31, 1951, McShain’s lawyer, who had at- 
tended the December 20 meeting between McShain’s president 
and the Secretary of the Army, wrote a lengthy letter to the 
Secretary (J.A. 549-556) confirming the facts related at the 
December 20 meeting; but no reference to any agreement to 
arbitrate appears. 

(4) On January 11, 1952, the Under Secretary of the Army 
submitted the matter by letter to the Comptroller General 
(J.A. 597-600) without any mention of the fact that the lat- 
ter’s decision was to be an arbitration award. 

(5) On January 16, 1952, McShain’s lawyer, Fay, who had 
been at the meeting with Pace, wrote independent letters to 
Secretary Pace (J.-A. 601-603) and Col. McCutchen (J-A. 603- 
605) complaining of the notice of termination McShain had 
received. It will immediately be seen that such a notice was 
flagrantly in contradiction of the agreement now asserted, yet 
no mention of such an agreement is made. Only a “request” 
on the basis that McShain will abide the Comptroller General’s 
ruling appears. The letters assumed that the only question 
for the Comptroller General to decide was the amount Mc- 
Shain would get for doing the job, which the letters pointed 
out “will be done by John McShain, Inc.” whatever the result, 
of the submission to the Comptroller General (J.A. 602, 604). 

(6) On January 25, 1952, the Under Secretary of the Army 
by letter furnished further information to the Comptroller 
General (J.A. 610-611) in regard to this matter without refer- 
ence to any arbitral effect of the latter’s forthcoming decision. 
. (7) On January 26, 1952, John McShain executed @ sworn 
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affidavit for the Comptroller General (J.A. 612-620) describing 
his conference with the Secretary in the following manner 
(J.A. 619) : 
[O]n December 20, 1951, Mr. Fay and myself met 
with Secretary Pace, who in turn referred us to Mr. M. 
E. Kalette. We presented the facts and Mr. Kalette 
stated that we would have some word regarding this 
matter in the very near future and Mr. Fay and I left 
with the impression that the Secretary would have the 
matter transmitted to the Comptroller General for his 
decision. [Emphasis added.] 


Neither here nor later where the affidavit refers to the assur- 
ance which McShain’s president gave the Contracting 
Officer that it was McShain’s “intention whatever the deci- 
sion of the Comptroller might be, whether favorable or 
otherwise, to proceed with the contract” (J.A. 619), is there 
any mention of any agreement that the Comptroller General’s 
decision as to whether there was a contract would be binding. 

(8) On February 12, 1952, the Comptroller General ren- 
dered his opinion (J.A. 38-46) without any suggestion that 
the matter had been submitted to him for final arbitration. 
Moreover the opinion was simply numbered as an opinion in 
the upusal General Accounting Office series, 31 Comp. Gen. 378. 


D. McShain was estopped to assert any reliance on the opinion of the 
Comptroller General 


As has previously been noted (supra, p. 11), John Me- 
Shain, claiming friendship with Comptroller General Lind- 
say Warren, went to see him on November 19, 1951, to dis- 
cuss this situation and “to obtain some relief” (J.A. 529). 
The record is silent as to the outcome except that McShain 
stated he felt “quite different” as a result (J.A. 529). It 
was after this meeting that McShain arranged (J.A. 619, 544- 
546) to meet with Secretary Pace and proposed a refer- 
ral of the dispute to the Comptroller General. The fact that 
the matter had already been discussed with the Comptroller 
General by John McShain was not revealed to Secretary Pace 
when he was asked to refer the dispute to that officer 
(J.A. 308). 
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The Government submits that if the Comptroller General 
was to be designated by the parties as an impartial arbitra- 
tor of the dispute, it was incumbent on John McShain to 
advise of his conversation with that officer on the dispute, 
and he is therefore not free to claim that the submission by 
the Army was one freely made in full knowledge of the facts. 

An additional point of estoppel against McShain with re~- 
spect to the opinion of the Comptroller General is the fact 
that the opinion was in part based upon the false statement 
by Hauck which was made at the October 12 conference. In 
his opinion, the Comptroller General said (J.A. 43): 

Also, the Contracting Officer was advised from the 
statement made by Mr. Hauck at the meeting of Oc- 
tober 12, referred to above, that the contractor’s bid 
included nothing for contingencies. 


This was one of the factors relied on by the Comptroller 
General to find that the bid of McShain was not intended 
to be a firm bid. Yet as we now know (J.A. 674, 593-594, 
297), half a million dollars had been included for profit and 


contingencies and an additional $150,000 for overtime which 
McShain testified was essentially the same as contingencies 
(J.A. 298). 

In other words, the representations made by McShain to the 
Comptroller General were, at least in part, false. Accordingly, 
McShain should be estopped from claiming that the resulting 
decision should bind the Government. 

* * * * * 

It is respectfully submitted that this second defense has 
no basis in law or in the proof, that no substantial evidence 
exists to support the jury finding of such an agreement, and 
that the court’s finding is clearly erroneous. It was error for 
the court to deny (J.A. 419) the Government’s motion (J.A. 
324) to withdraw the defense from the jury. 


IV. The third defense: Mistakes in the bid 
A. Status of this issue ‘ 
The nature of the mistakes asserted at the trial by McShain 


is summarized in its pretrial statement of March 24, 1959 
(J.A. 68-69) : 
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* * © (1) [E]rrors and omissions in computations, 
(2) the mistaken belief of the defendant, known to the 
plaintiff, that another contract (for construction at 
Camp Ritchie Proper) between the parties at the same 
situs would continue, and (3) a failure to include the 
possibility of termination of this other contract (for 
construction at Camp Ritchie Proper) as a cost factor 
in its bid. 

The jury, presumably in an advisory capacity only, was 
given interrogatories on this equitable issue (Nos. 4-12, J. 
A. 663-664). In summary, the jury held (4, 5) that McShain, 
but not the Engineers, intended to condition the Primary Site 
contract on the continuation of the Ritchie Proper contract, al- 
though (6) this intent of McShain was known to the Engi- 
neers; (7) that there were substantial mistakes in McShain’s 
bid ** (8) which did not arise from McShain’s negligence,” but 
(9) that such mistakes were not brought to the attention of the 
Engineers at any time prior to the acceptance of the bid, (10) 
although they should have been reasonably known to the Engi- 
neers™; (11) that McShain did “ask for extensions of time, 
alterations in the manner of performance, or otherwise affrma- 
tively consider and treat the contract as being in force * * * 
subsequent to the actual knowledge of those mistakes by the 
defendant John McShain, Inc.”, and (12) that McShain in 
submitting its bid on October 2 took a calculated risk. 

The trial court in its findings (No. 11, J.A. 671) found a 
single error on miscellaneous iron amounting to $155,000 but 
rejected McShain’s proposed finding (No. 11, J.A. 666) that 

* The trial court, to the contrary, denied in toto Defendant’s Proposed 

Finding No. 15 asking the court to find “that there were in fact substantial 
mistakes in the defendant's proposal * * *” (J.A. 666-667). 
- * Phe trial court adopted (J.A. 671) Defendant’s Proposed Finding No. 
11 (J.A. 665-666) (as the court’s finding No. 11), however, omitting the 
suggested statement that “the Court finds that the defendant's error in 
respect of the cost of miscellaneous metals was not caused by the defend- 
ant’s negligence.” Moreover, the court refused to adopt the proposed find- 
ing of defendant (No. 15) that “the various mistakes in the defendant's 
proposal * * * were not * * * the result of the defendant’s negligence” 
(J.A. 687). 

"The court disagreed, holding (J.A. 672) that the Engineers had no 
constructive notice. 
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this mistake was not the result of McShain’s negligence. The 
trial court found no other mistakes in McShain’s bid. The 
court found (No. 19, J.-A. 674) that the errors in computation 
claimed by McShain were merely upward revisions of esti- 
mates without 
countervailing changes on items where defendant was 
higher than other bidders.” It is the difference be- 
tween these pre-bid and post-bid estimates which de- 
fendant now describes as computational error and relies 
on as the mistake for which rescission is sought. 


The court also found (No. 20, J.A. 674) that McShain included 
in its proposal more than half a million dollars for profits and 
contingencies above its estimated costs and that McShain did 
not show what the actual cost of construction was. The court 
further found that McShain had relied on a continuation of 
the earlier Camp Ritchie contract in making its bid on the 
contract in issue, that the Government knew of this assump- 
tion, and that the second cut-back seriously cut McShain’s 
ability to realize savings on having the two jobs together, the 
total advantage of which was $300,000 (J.A. 672, 675-676). 


We now shall argue that the errors alleged are not excusable 
mistakes as that term is known in law and second, that in any 
event, no really substantial error has been shown. 


‘B. As a matter of law, the type of error alleged or proven in the present 
case is not the excusable mistake for which equity will grant rescission ” 


1. The claimed errors were merely matters of opinion 


It will be noted that what is being described as error in 
computation is not arithmetical error but opinion error, an 
opinion of the probable future construction cost of a building 
of unique character, a building whose actual cost was never 
shown at the trial, leaving it open to speculation whether Mc- 


*E.g., on one item bid separately McShain’s bid was 1744 times that of 
the low bidder (a monetary spread of over $250,000) and more than twice 
as high as the highest of six other bidders ¢J.A. 301, 491, 493). [Foot- 
note added.} 

” The question of when to grant rescission of a Government contract is, 
of course, one governed by federal law. Clearfield Trust Co. v. United 
States, 318 U.S. 363, 366; United States v. Allegheny County, $22 U.S. 174, 
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Shain would have ended up making or losing a million if he 
had built it. 

Q. Namely, of all revisions which were made and 
later submitted to the Army and to the Comptroller 
General—were just somebody’s later opinion? 

A. [John McShain]: That is correct. [J.A. 298] 
Specifically excluded from the concept of rescindable mis- 
take are 


(2) calculated risk, 
(b) error of judgment, or 
(c) mistake of law, 
because in each such case the party acts in awareness of his 
own ignorance. 3 Pomeroy’s Equity Jurisprudence 332 (5th 
Ed., 941); 58 CJS. 830. As John McShain testified (J.A. 
284): 
Question: How much did you really know about the 
factors that entered into your making up the cost here? 
Answer: On this particular project? Frankly, we 
didn’t know enough to make up the proper figure. 
_ Question: In other words, it was a calculated risk on 
your part? 
Answer: It was—yes, more than a calculated risk. 
It was a complete guess.” 


2. The claimed errors were unilateral and impalpable 


The trial court expressly found that the Engineers had 
neither actual (No. 15, J.A. 672-673) nor constructive (No. 
14, J.A. 672) notice of any mistake in McShain’s bid prior 
to their acceptance of McShain’s proposal. The authorities 
unanimously declare that rescission may not be decreed on 
account of a unilateral mistake in these circumstances. 1 
Restatement of the Law of Contracts § 503; 1 Black on Rescis- 
sion and Cancellation § 142 (2d Ed., 1929) ; Williston on Con- 


* The successor contractor, with none of McShain’s advantages, bid only 
$400,000 more than McShain (J.A. 418)—less of a difference than the profit, 
etc. allowances in McShain’s estimate (J.A. 674). 

* Hauck testified to the same effect (J.A. 208) and the court so found 
(J.A. 670-671). 
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tracts §§ 1578, 1579 (Rev. Ed., 1937); Lubell, Unilateral 
Palpable and Impalpable Mistake in Construction Contracts, 
16 Minn. L. Rev. 137 (1932); Patterson, Equitable Relief for 
Unilateral Mistake, 28 Col. L. Rev. 859 (1928) ; United States 
v. Sabin Metal Corporation, 151 F. Supp. 683, 688-689 (S.D. 
N-Y.), affirmed 253 F. 2d 956 (C.A. 2); Ogden & Dougherty 
v. United States, 102 C.Cls. 249; Hyde Park Clothes v. United 
States, 114 C. Cls. 424, 8 F. Supp. 589; Saligman v. United 
States, 56 F. Supp. 505 (E.D. Pa.) ; see United States v. Conti, 
119 F. 2d 652, 656 (C.A. 1); Massman Construction Co. v. 
United States, 102 C.Cls. 699, 60 F. Supp. 635, certiorari 
denied 325 U.S. 866. 


3. Loss of expectations, the first Ritchie contract 


(2) The jury found= (J.A. 663) that McShain alone in- 
tended to condition performance of the second contract on 
@ full continuation of the first and that the Engineers were 
aware of McShain’s intent. Since the finding holds (J.A. 663) 
that the Engineers did not share this expectation, there can 
be no claim here of mutual mistake. 

Moreover, even if both parties had thought the prior con- 
tract would probably continue, at best they are expressing a 
mutual assumption as to future events. It has long been the 
law that equity grants no relief for loss of expectations since 
the errors for. which rescission may be allowed must be errors 
as to present fact. 

When parties have entered into a contract or arrange- 
ment based upon uncertain or contingent events, * * * 
error, miscalculation, or disappointment, although relating 
to matters of fact, and not law, is not such a mistake within 
the meaning of the equitable doctrine, as entitles the dis- 
appointed party to any relief either by way of canceling 
the contract and rescinding the transaction, or of defense 
to a suit brought for its enforcement. [3 Pomeroy’s 
Equity Jurisprudence 332 (5th Ed. 1941)] ; 

*The trial court, who bore ultimate responsibility on this issue, found 
(J.A. 675-676) a “reliance” by McShain rather than a condition, and de- 


creed rescission solely on the basis of computational error in the bid (J.A. 
674, 678). 
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(b) McShain contends that the continuance in toto of the 
Camp Ritchie Proper contract. was the basis on which the par- 
ties entered into the Primary Site contract, and that since 
there was a second cutback pursuant to the partial termination 
clause of the Camp Ritchie Proper contract, the factual basis 
for the agreement on the Primary Site was erroneous. 

(i) In the first place, the Government could not deal with 
one contractor on this assumption and with all other bidders 
on another assumption. 

(ii) McShain’s proposal itself is unconditional (J.A. 219, 
301, 385, 520). Therefore any condition contradictory to the 
terms of thegvritien instruments may not be shown (discussion, 
supra, pp. 30288). 

(iii) Finally, the right of the Government to cut back, or 
even to terminate entirely, the Camp Ritchie Proper contract 
was @ contractual right specifically purchased by the Govern- 
ment from McShain in the price for the first contract! 

We submit, as a matter of law, the exercise of a contractual 
right paid for in one contract cannot operate to defeat another 
contract without specific amendment of the first or inclusion in 


the second. How can the parties be deemed to make a mutual 
mistake as the occurrence of a thing they have already con- 
tracted to do? A search reveals no case where equity has 
granted relief on the exercise of a contract right merely because 
the parties hadn’t expected it would be exercised. The in- 
stant case falls in the category described as follows by Corbin: 


The same result obtains in any case where the risk 
of the existence of some factor or of the occurrence of 
an event is consciously considered in agreeing upon 
terms. There is no mistake; instead, there is awareness 
of the uncertainty, 2 conscious ignorance of the future. 
[3 Corbin on Contracts, § 598 (1951)] 


C. Any right to rescission has been waived 
1. Failure to withdraw bid 


As the court found on the whole record (J.A. 673), the first 
true claim of mistake and request for relief thereon was made 
by McShain at the meeting on November 14, nine days after 
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the second cutback of the earlier contract for Ritchie Proper, 
siz weeks after its awareness of any mistake (J.A. 189, 608, 
614). 

The power of avoidance for [mistake] is lost if 
after acquiring knowledge thereof the injured party un- 
reasonably delays manifesting to the other party his 
intention to avoid the transaction. [Restatement of 
the Law of Contracts, § 483(1), together with § 510. 
[Comment (a) to § 483 states that “the injured party 
delays giving information of his intention at his peril. 
He cannot lie by and delay choosing whether avoidance 
or affirmance will be more profitable * * *.”] 

Where a party desires to rescind upon the ground of 
mistake or fraud, he must, upon the discovery of the 
facts, at once announce his purpose, and adhere to it. 
[Grymes v. Sanders, 93 US. 55, 62 (1876). See also 
McLean v. Clapp, 141 US. 429, 432] 

Ordinarily such right [to rescind for unilateral mis- 
take] must be exercised with great promptness, and 
prejudice from delay need not appear. The right to 
rescind is a privilege; it cannot be held suspended while 
the holder of the right experiments with other remedies 
or uses it as a weapon to induce better terms in the 
existing contract as an alternative to rescission * * *. 
[ Cincinnati, I. & W. R. Co. v. Indianapolis Union Ry. 
Co., 36 F. 2d 323, 324 (C.A. 6), certiorari denied 281 
US. 754] 

Rescission for a unilateral mistake is rarely granted 
and then only when the suitor moves with the utmost 
promptness. [United States Plywood Corp. v. Hud- 
son Lumber Co., 113 F. Supp. 529, 533 (S.D. N-Y.), 
appeal dismissed 210 F. 2d 462 (C.A. 2)] 


2 McShain treated the contract az being in existence and requested and 
received changes in performance conditions and time after having 
knowledge of the mistakes it now claims 
Finding No. 11 of the jury reads as follows (J.A. 663-664) : 


If there were mistakes of fact in the defendant John 
McShain Inc.’s proposal of October 2, 1951, did the 
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defendant John McShain Inc. ask for extensions of 


time, alterations in the manner of performance, or 
otherwise affirmatively consider and treat the contract 
as actually being in force at any time subsequent to the 
actual knowledge of those mistakes by the defendant 
John McShain Inc.? A—Yes. 


Similarly, Findings Nos. 17 and 18 of the court are (J.A. 674): 


17. At the conference of October 12, 1951, defendant 
raised and reached agreement with plaintiff on various 
problems of performance and time and the inclusion of 
certain work and facilities under the specifications of 
its proposal. Defendant concedes that its personnel at 
the meeting had knowledge of the mistakes it now 
claims and that they did not advise plaintiffs per- 
sonnel thereof either in the course of the conference or 
thereafter when the Notice of Award and Notice to 
Proceed was handed by plaintiff's contracting officer 
to defendant’s manager. 

18. In the course of the October 12 conference, de- 
fendant requested and subsequently received from plain- 
tiff an extension of the completion date given in the 
specifications. Defendant stated as its reason for mak- 
ing the request that plaintiff had delayed a week in 
issuing to defendant the Notice of Award. 

It also is undisputed that on numerous occasions after the 
Notice of Award was issued McShain in letters to the Army 
referred to “the contract” and “my contract” as an existing 
agreement. See supra, pp. 36-84: 24 

“A party to a contract who has knowledge of facts which 
would justify him in rescinding it, but who thereafter seeks 
and obtains indulgence in respect to the time or manner of 
performance of his obligations under the contract * * * 
thereby waives his right of rescission * * *.” 3 Black on 
Rescission and Cancellation § 602 [2d Ed., 1929]; see also zd. 
§590. “There is a waiver of the right to rescind a building 
contract where the contract is treated, by the party having such 
right, as still in force. So also a party to a building contract 
may. waive his right to rescind the contract by not exercising 


41 


such right promptly.” 17C.J.S.927. Accordingly, if McShain 
ever had a right to rescission, it waived that right before as- 
serting it in this action. See Restatement of the Law of Con- 
tracts, §§ 484,510; Massman Construction Co. v. United States, 
102 C. Cls. 699, 60 F. Supp. 635, certiorari denied 325 U.S. 866. 

Finally, in a sworn affidavit filed with the Comptroller Gen- 
eral, John McShain stated that. on December 21, 1951, he had 
“assured Colonel McCutchen that it was our intention what- 
ever the decision of the Comptroller General might be, whether 
favorable or otherwise, to proceed with the contract” (J.A. 
619). 


D. SN rr ear re 


As previously noted, supra, p. #£, the court found only one 
error of claimed fact, namely, $155,000 in the estimate on mis- 
cellaneous iron; and the court apparently considered this error 
to be due to the negligence of McShain in any event. See n./1, p34, 
gee, supra. Although McShain’s proposed findings urged 
upon the court below that substantial computati errors 
existed, the court refused so to find. Seen. 1@ p. supra. 
The court did, however, find (J.A. 675-676) that there was a 
loss of expectations in the continuance of the first Ritchie con- 
tract. The court further found (J.A. 672) that the maximum 
benefit to McShain on having the two contracts going at the 
same time was $300,000. This figure, together with the mis- 
cellaneous iron error, amounts to $455,000, less than 7 percent 
of the amount. bid, and less than the amount allowed in the 
McShain estimate for profits, contingencies, and overtime 
(J.A. 674). 

Even if we assume that every dollar of this amount would 
have eventuated in a charge to McShain, it still would be 
proper to require performance since the contingencies allowed 
for considerably exceeded any possible errors2* However, the 
possibility of these being ultimate costs was oe low 
as the following discussion will indicate: 


™We are not taking into account here the fact that one of the units bid 
by McShain was more than a eRe: Sy SR 
on the same item by a different contractor. supra, Obvi- 
ously such offsets should be used in trying te make any calculation of what 
ultimate profit McShain would have made. 
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1. The error in miscellaneous iron 


The court found (No. 11, J.A. 671) the error here to be the 
difference between the two figures on Defendant’s Exhibit 6 
(J.A. 594), the first of which ($93,000) was apparently an 
increase by McShain’s estimator over a figure of $88,000 tele- 
phoned to the estimator by Potts Mfg. Co. (J.A. 671). It was 
testified that Potts had given this same figure to each con- 
tractor who bid this job (J.A. 152). The second figure of 
$249,000 was contained in a telegram sent on December 31 
€New Year’s Eve) to McShain, bidding for the miscellaneous 
iron subcontract (J.A. 549), although the sender testified that 
he knew perfectly well that the contract was to commence on 
October 22 (J.A. 147). Moreover, after this leisurely three 
months’ work he sent his bid by rush telegram to McShain 
after four o’clock on the afternoon of December 31, the day 
when McShain’s attorney addressed his brief to the Comp- 
troller General (J.A. 550) and included in it the revised figure 
from the telegram (J.A. 567). The necessity for sending the 
figure ina telegram on New Year’s Eve more than three months 
after the contract was in default, on the same day it was in- 


cluded in a brief to the Comptroller General to prove mistake 
certainly raises interesting speculation as to the veracity of this 
figure given by a subcontractor who testified (J.A. 141) to re- 
ceiving a million dollars of work from the McShain company. 
And this is the only proof of the $155,000 error. 


2. The second Ritchie cutback 


Both John McShain (J.A. 292-293) and Paul Hauck (J.A. 
215) conceded that if they had commenced work on the second 
contract on October 22 as the notice to proceed required, they 
could have at that time shifted over their force from the first to 
the second contract. In other words, the major item of cost 
to other contractors, of getting personnel and equipment to 
the Ritchie area and of getting established there, erecting of- 
fices, etc., was all past history with the McShain organization 
and had already been paid for under the first contract (J.A. 
337-339) by the Government. 
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Moreover, the trial court did find (J.-A. 676) that the Ritchie 
Proper contract continued after the November 5 cutback, and 
the record shows that the work after this date totalled over 4 
million dollars (J.A. 266, 622-623) and lasted another “six, 
seven, or eight months” (J.A. 266) to a year (J.A. 337), or 
until the late summer or fall of 1952. Accordingly, the facili- 
ties would have continued to have been available to share over- 
head during the full term of the second contract, which was 
to have been finished by June 1952 (J.A. 486). 

A further factor which completely eliminates any question 
of loss to McShain from this item, is the fact that McShain, 
under the partial terminatign clause of the first contract was 
free to (J.A. 317, App. pp. ) and did * seek compensa- 
tion for all losses caused by the second cutback, did negotiate 
@ settlement with the Engineers, and did execute a release 
after the filing of the complaint in the present case (J.A. 319, 
623-625). In fact, the negotiator for McShain, Paul S. Fry, 
who concluded the settlement giving McShain more than two 
million dollars on the work of the first contract (J.A. 623, 412- 
413), wrote for the record on December 30, 1954 (J.A. 626) : 


It is with extreme pleasure and relief that we have 
the privilege to attach the enclosed check for $25,000.00 
which represents the final payment on the terminated 
Fort Ritchie Contract DA-49-080-eng-833. It cer- 
tainly has been a long drawn-out ordeal but I am of the 
opinion it is one of the few settlements where John 
McShain, Inc. did not sacrifice any of its profits because 
of negotiations. 

* * * * * 

In summary, (2) the maximum errors which can possibly 
exist under the findings are considerably below the allowances 
for such errors which were made in the McShain estimate and 
accordingly there was no basis in equity for excusing the 
promised performance. Moreover, (b) an examination of the 
evidence upon which the claims of these two errors were based, 
indicates they were either nonexistent. or grossly.exaggerated 
and there is therefore no substantial evidence to support the 


. ™Despite John McShain’s denial on the record (J.A. 317). 
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claims in any event, certainly none to show that substantial 
injury or harm which equity requires as a condition for 
V. Prejudicial trial errors 


Error in some rulings of the trial court were of a sufficiently 
prejudicial character as to deny the Government a proper trial 
on the issues. 


A. Reinstatement of legal defenses 


1. The pretrial order specifically provided: “Judge Mc- 
Garraghy’s order * * * stands * * * to the effect that certain 
defenses are insufficient” (J.A. 99). 

2. The trial court held to the contrary: “I will interpret 
Judge Holtzoff’s ruling * * * that any previous motions 
which struck certain defenses were set aside, * * *” (S.A. 
419). The effect of the trial court’s action, late in the trial, 
was to place these issues before a jury on the defendant’s tes- 
timony after the Government had rested on the contract docu- 
ments, thus depriving the United States of its right to go 
forward before the jury on the direct case to show the back- 
ground and circumstances under which the bid was received 
(J.-A. 661-662). 

B. Evidence 


Since the McShain estimator died before the trial, no wit- 
ness had personal knowledge of any mistakes in the estimate 
(J.A. 178, 227, 294-297). This lack was supplied only by 
Defendant’s Exhibit 6 and Plaintiffs Exhibit 10. It is true 
that the court did not find any mistakes in the bid except 
for the miscellaneous iron, but these exhibits went to the jury, 
who found substantial mistakes (J.A. 663) and the extent 
to which this controlled ite general verdict is indeterminable. 
The jury was out for two days (J.A. 11) and returned once 
for further instruction (J.A. 656), 80 tke likelihood is great 
that the vote was a marginal one. It is the Government’s 
contention that rulings on these two exhibits were prejudicial. 


1. Defendant's exhibit 6 (J.A. 604) 


Each of the three witnesses for McShain testified they had 
no knowledge of the meaning of the “Revised” column on De- 
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fendant’s Exhibit 6 (J.-A. 178-179, 227, 295), yet the court 

refused to strike the exhibit on motion three times repeated 

(J.A. 166, 179, 295). Admission of a contested document on 

which no cross examination was possible was unduly 
2. Plaintiff's exhibit 10 (J.A. 549-593) 

This exhibit is the brief of the McShain lawyer Fay submit- 
ted to the Army. It contains a recital of claimed errors (differ- 
ing noticeably from the “Revised” column of Defendant’s 
Exhibit 6). No witness claimed to know anything of this 
document except John McShain who was led on direct (J.A- 
273-279) to read the items from the table as being his present 
memory of actual mistakes. The trial court on cross examina- 
tion improperly refused to require the witness to state an inde- 
pendent recollection of the figures (J.A. 296-297) : 


Q. Do I understand then, Mr. McShain, that the 
figures you read off this morning were only read from 
the exhibit and were not matters of your own recol- 
lection? 

A. They were matters of my recollection. I recalled 
generally the amount of the figures and the difference, 
but I say I could not test my memory and recall the 
individual amounts you requested me to do. 

Q. Could you state for me the general amounts of 
the figures and items? 

A. I prefer not stating anything. 

Mr. Leonard: If the Court please, would the Court 
direct the witness to state to me what he knows the 
figures to be approximately. 

The Court: The Court will not direct the witness 
to make any answers, Mr. Leonard. 

Q. (By Mr. Leonard) Do you not at the present time 
have any recollection at. all of the amounts of the mis- 
takes that you claim? 

A. I have a recollection, but I don’t propose to state 
them. 

Q. Will you state what your recollection is? 

A. I will not. 
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Mr. Leonard: Same motion to the Court. 

The Court: The Court is consistent in all of its 
rulings, Mr. Leonard. 

Mr. Leonard: Thank you, your Honor. 


As a result the jury had before it positive testimony as to 
amounts of claimed error of which in fact it could have been 
shown that the witness had no knowledge. 


Cc. Jary 


1. The court improperly charged the jury that there could 
be no contract without a subjective “meeting of the minds” 
(J.A. 655) which is contrary to the objective standard of con- 
tract accepted in this Circuit and may have been a controlling 
factor on the jury findings of unexpressed “intention” by 
McShain (J.A. 662-663). 

2. The court charged the jury that the opinion of the Comp- 
troller General was of no greater legal effect than that of a 
newsboy (J.A. 643) but sent the opinion to the jury room 
nevertheless. 

The court charged the jury that the opinion of this Court 
was controlling in the case but refused to let the jury read it 
or have a copy even when the jury came back to ask about it 
(J-A. 659-660). 

It is submitted that these orders were erroneous and that 
substantial prejudice to the Government resulted, since the 
jury had before it only the official looking opinion that the 
bid was not firm and was deprived of the expression of this 
Court to the contrary. ' 

D. Findings 

It was error to adopt the parties’ proposed findings as the 
complete findings of the court. The law requires that find- 
ings be the language of the court itself. United States v. 
Forness, 125 F. 2d 928, 942 (C.A. 2) certiorari denied, 316 
US. 694; Matton Oil Transfer Corp. v. The Dynamic, 123 
F. 2d 999 (C.A. 2). The result has been prejudice to the 
Government in that many admitted or conceded elements of 
the case (detailed in the objections (J.A. 679-686)) were ex- 
cluded and argumentative statements such as a lawyer’s brief 
(J.A. 677-678) are included. 
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VL Costs may not be awarded against the United States 


The court below erred in awarding McShain its costs of 
defense (J.A. 687). Section 2412(a) of Title 28 of the United 
States Code** provides that “[t]he United States shall be 
liable for * * * costs only when such liability is expressly 
provided for by Act of Congress.” No Act of Congress pro- 
vides for the awarding of costs against the United States in a 
case such as this. In United States v. Chemical Foundation, 
Inc., 272 US. 1, 20-21, the United States brought suit in a 
United States district court and the Government attorney con- 
sented to an order of costs against the Government. The Su- 
preme Court eliminated that part of the order on the ground 
that it was contrary to law and was not even waivable by the 
Attorney General. See also United States v. Patterson, 206 
F. 2d 345, 348 (C.A. 5), an action for damages brought by the 
United States in a district court, where the Fifth Circuit held 
that an award of costs against the United States was a jurisdic- 
tional error. 

CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
judgment of the court below should be reversed and the case 
remanded for a determination of such damages as the Gov- 
ernment may be able to prove. 

Gero. S. LEONARD, 
Acting Assistant Attorney General. 
Outver GascH, 
United States Attorney. 
V. Jupson Kix, 
Attorney. 
Department of Justice, Washington 26, D.C. 


Avcusr 1960. 


* Act of June 25, 1948, c. 646, 62 Stat. 973. 


APPENDIX 


Section 597.1007 of the Code of Federal Regulations [Rev- 
Ed, 1951], 16 FR. 4061-4062 (May 5, 1951), provided in rele- 
vant part as follows: 

§ 597.1007 Termination clause for fixed-price con- 
struction contracts. The following clause shall be in- 
serted in all fixed-price construction contracts amount- 
ing to more than $1,000, except that Contracting Officers 
may, at their discretion, omit the termination clause 
from fixed-price construction contracts under $5,000 
when the probability of termination for convenience is 
remote such as in necessary repair, improvements or 
additions to existing structures: 


TERMINATION FoR CONVENIENCE OF THE GOVERNMENT 


(a) The performance of work under this contract 
may be terminated by the Government in accordance 
with this clause in whole, or from time to time in part, 
whenever the Contracting Officer shall determine that 
such termination is in the best interest of the Govern- 
ment. Any such termination shall be effected by de- 
livery to the Contractor of a Notice of Termination 
specifying the extent to which performance of work 
under the contract is terminated, and the date upon 
which such termination becomes effective. 

* 7 4 . ° 

(c) After receipt of a Notice of Termination, the 
Contractor shall submit to the Contracting Officer its 
termination claim, in the form prescribed by the Con- 
tracting Officer. Such claim shall be submitted 
promptly but in no event ister than one year from the 
effective date of termination, urless one or more ex- 
tensions in writing are granted. by the Contracting .Of- 
ficer upon request of the Contractor made in writing 

(48) 
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within such one year period or authorized extension 
thereof. Upon failure of the Contractor to submit its 
termination claim within the time allowed, the Con- 
tracting Officer shall determine, on the basis of informa- 
tion available to him, the amount, if any, due to the 
Contractor by reason of the termination. 

(d) Subject to the provisions of paragraph (c), 
the Contractor and the Contracting Office may agree 
upon the whole or any part of the amount or amounts 
to be paid to the Contractor by reason of the total or 
partial termination of work pursuant to this clause, 
which amount or amounts may include a reasonable al- 
lowance for profit; however, such profit shall be com- 
puted only on work done under the contract. The con- 
tract shall be amended accordingly, and the Contractor 
shall be paid the agreed amount. Such amendment 
shall be final and conclusive upon the Contractor and 
the Government. Nothing in paragraph (e) of this 
clause, prescribing the amount to be paid to the Con- 
tractor in the event of failure of the Contractor and 
the Contracting Officer to agree upon the whole amount 
to be paid to the Contractor by reason of the termina- 
tion of work pursuant to this clause, shall be deemed to 
limit, restrict, or otherwise determine or affect the 
amount or amounts which may be agreed upon to be 
paid to the Contractor pursuant to this paragraph (d). 

“(e) In the event of the failure of the Contractor 
and the Contracting Officer to agree as provided in 
paragraph (d) upon the whole amount to be paid to the 
Contractor by reason of the termination of work pur- 
suant to this clause, the Government, but without dupli- 
cation of any amounts agreed upon in accordance with 
paragraph (d), shall pay to the Contractor the follow- 
ing amounts: 

(1) In respect of all contract work performed prior 
to the effective date of the Notice of Termination, the 
total (without duplication of any items) of (i) the cost 
of such work, (ii) the cost of settling and paying claims 
arising out of the termination of work under subcon- 
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tracts or orders as provided in.paragraph (b) (5) above, 
exclusive of the. amounts paid or payable on account 
of supplies or materials delivered or services furnished 
by the subcontractor prior to the effective date of the 
Notice of Termination of work under this contract, 
which amounts shall be included in the cost on account 
of which payment is made under subdivision (i) above, 
and (iii) a sum, equal to 2 percent of the part of the 
amount determined under subdivision (i) which rep- 
resents the cost of articles or materials delivered to the 
site but not incorporated in the work in place on the 
effective date of the Notice of Termination, plus a sum 
equal to 8 percent of the remainder of such amount, 
but the aggregate of such sums shall not exceed 6 per- 
cent of the whole of the amount determined under sub- 
division (i), which for the purpose of this subdivi- 
sion (iii) shall exclude any charges for interest on 
borrowings. 

(2) The reasonable cost of the preservation and pro- 
tection of property incurred pursuant to paragraph (b) 
(9) hereof; and any other reasonable cost incidental to 
termination of work under this contract, including ex- 
pense incidental to the determination of the amount 
due to the Contractor as the result of the termination 
of work under this contract. 

The total sum to be paid to the Contractor under 
subdivision (1) of this paragraph (e) shall not exceed 
the total contract price as reduced by the amount of 
payments otherwise made and as further reduced by 
the contract price of work not terminated. Except for 
normal spoilage, and except to the extent that the Gov- 
ernment shall have otherwise expressly assumed the 
risk of loss, there shall be excluded from the amounts 
payable to the Contractor as provided in paragraph 
(e) (1), any amounts allocable to or payable in connec- 
tion with property which is destroyed, lost, stolen or 
damaged so as to become undeliverable to the Govern- 
ment, or to a buyer pursuant to paragraph (b) (7). 


° * * * * * 
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(h) If the termination hereunder be partial, prior 
to the settlement of the terminated portion of this con- 
tract, the Contractor may file with the Contracting 
Officer a request in writing for an equitable adjustment 
of the price or prices specified in the contract relating 
to the continued portion of the contract (the portion 
not terminated by the Notice of Termination), and such 
equitable adjustment as may be agreed upon shall be 
made in such price or prices; however, nothing con- 
tained herein shall limit the right of the Government 
and the contractor to agree upon the amount or amounts 
to be paid to the Contractor for the completion of the 
continued portion of the contract when said contract 
does not contain an established contract price for such 
continued portion. 


° * ° * * « 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented 
are: 


1. Whether, in an action for breach of an alleged written 
contract for the construction of a building, in which the 
plaintiff claims that the contract was made when the 
plaintiff accepted a written proposal or bid submitted by 
the defendant: 


(a) Evidence is admissible to show that no contract 
ever came into existence because neither the defendant 
nor the plaintiff ever intended the defendant’s proposal 
to be regarded as an offer which would bind the defendant 
upon acceptance by the plaintiff, as distinguished from a 
basis for future negotiations; and 


(b) Whether there was an evidentiary basis for the 
verdict of the jury, that the defendant did not intend its 
proposal to be a firm bid or offer and that there was a 
mutual understanding between the plaintiff and the defend- 
ant that the proposal was not to be such a firm bid or offer, 


so that no contract ever came into existence and the defend- 
ant was not liable to the plaintiff for breach of the alleged 
contract. 


2. Whether as a matter of law the trial judge was in 
error in his conclusion, that if a contract had existed be- 
tween the plaintiff and the defendant, the defendant would 
be entitled to rescission because of excusable mistakes or 
errors in its proposal or bid. 


3. (a) Whether, when a dispute exists between the De- 
partment of the Army and a contractor as to whether or 
not an executory contract exists between them, the Secre- 
tary of the Army is competent to agree with the contractor 
that the dispute shall be submitted to the Comptroller 
General for decision, and that the parties will abide by 
the Comptroller General’s decision; and 


(b) Whether there was an evidentiary basis for the find- 
ing of the jury that there was such an agreement between 
the plaintiff and the defendant. 


I. Evidence was admissible to show that no con- 
tract came into existence because neither party 
ever intended the McShain proposal of October 
2, 1951, to be an offer which would bind 
McShain upon acceptance by the Government, 
as distinguished from a basis for future nego- 
tiations 


. The jury verdict must stand, unless there is a 
complete absence of probative facts to support 
the conclusion reached 


. The evidence supports the verdict for the de- 
fendant 


. If a contract had existed, the defendant would 
have been entitled to rescission 


. The agreement between the Secretary of the 
Army and the defendant for the submission of 
the dispute to the Comptroller General for de- 
cision was valid 


. There is an evidentiary basis for the finding of 
the jury that there was an agreement that the 
parties would be bound by the decision of the 
Comptroller General 


VII. The appellant’s other contentions 


Conclusion 
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MISCELLANEOUS 
Federal Rules of Civil Procedure, Rule 52(a) 
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United States Court of Appeals 


For rae Disrricr or Cotumsra Crecorr 


No, 15,549 


Unrrep Srates or America, Appellant 
v. 


Joun McSuary, Inc., Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellant in its brief undertakes to argue issues 
of fact that were decided against it by the trial court and 
jury. A full and complete statement of the evidence, upon 
which the jury’s verdict and the Court’s findings were 
based, is therefore necessary. 


The evidence showed that in July 1951, the plaintiff’s Dis- 
trict Engineer and Contracting Officer, Colonel McCutchen, 
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held a ‘‘pre-bid conference” with contractors in connection 
with certain proposed construction work at Camp Ritchie, 
Maryland. The conference was held in Colonel McCutchen’s 
office at Washington, D. C. Several contractors, including 
the defendant, John McShain, Inc., were invited to attend 
the meeting, and did attend. Colonel McCutchen advised 
these contractors that the Government would receive pro- 
posals ‘‘for the purpose of negotiating a contract’ for the 
construction and rehabilitation of certain new buildings 
at Camp Ritchie (Russell, JA 196-157). This project was 
known as the Camp Ritchie Proper Project (JA 668). 


Subsequent to the July pre-bid conference, the plaintiff’s 
Contracting Officer, Colonel McCutchen, sent to the defend- 
ant and other contractors a written request for proposals 
which stated that proposals were invited “for the purpose 
of negotiating a construction contract” for the work in 
question (Russell, JA 162-163). The defendant submitted 
its proposal, pursuant to such request. The amount of the 


defendant’s proposal was approximately $11,700,000 (Rus- 
sell, JA 157). The defendant’s proposal was the lowest 
proposal received by plaintiff (JA 668). 


A week or ten days after the submission of the defend- 
ant’s proposal, Colonel McCutchen advised the defendant 
that the Government had decided to eliminate some of the 
work called for in its original request. The defendant 
was requested to submit a revised proposal, in the light 
of the revisions in the plaintiff’s request. At the same 
time, the contracting officer requested revised proposals 
from two other contractors who had bid on the work 
(JA 668; Russell, JA 157-158; Hauck, JA 184). 


Pursuant to the request of the contracting officer, the 
defendant submitted a revised proposal for the work at 
Camp Ritchie. The amount of this proposal was approxi- 
mately $9,700,000. The contracting officer conferred with 
the defendant about its proposal, and advised the defendant 
that one of the other bidders had submitted a lower pro- 
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posal. The defendant thereupon made further adjustments 
in its proposal, and after further discussion, the contract- 
ing officer ‘‘made an offer of what he thought the Govern- 
ment would close the contract for. * * * He offered us the 
proposal, the contract, at that amount of money.’’ Mr. 
Hauck, one of the defendant’s representatives present at 
the conference, telephoned the defendant’s president, pre- 
sented the contracting officer’s proposal to him, and there- 
upon was authorized to accept the contracting officer’s 
proposal (Russell, JA 158-159; Hauck, JA 184-185). A 
contract was thereafter entered into between the plaintiff 
and the defendant, for the performance of the work at a 
price of approximately $9,450,000. The contract was dated 
August 22, 1951, and work thereunder began shortly there- 
after (Defendant’s Exhibit 19, JA 544). 


On September 6, 1951, the plaintiff’s Contracting Officer, 
Colonel McCutchen, held a pre-bid conference in his office 
in connection with certain additional proposed construction 
at what was known as the Camp Ritchie Project Primary 
Site. The defendant and several other contractors were 
invited to attend this conference, and did attend. The 
conference dealt with the request for proposals, which the 
contracting officer was about to make, for work at the 
Camp Ritchie Primary Site. Colonel McCutchen, the Con- 
tracting Officer, stated ‘‘The proposals will be opened in 
this room in 1500 hours on the 2nd of October, 1951. Nego- 
tiations will be conducted with those submitting the three 
lowest proposals to determine the final conditions and 
price.’? (Defendant’s Exhibit 7, JA 447, 449). Colonel 
McCutchen also stated ‘‘No bid bond will be required. A 
performance bond will be required but no bid bond.’’ (De- 
fendant’s Exhibit 7, JA 447, 450). 


On September 14, 1951, plaintiff through its Contracting 
Officer, Colonel McCutchen, issued to certain contractors, 
including defendant, its written request for proposals, for 
the construction of an underground building, known as the 
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Camp Ritchie Project Primary Site. This request for 
proposals was received by the defendant on September 18, 
1951. The first sentence of the request stated ‘‘Proposals 
in duplicate will be received until 3:00 P.M., Eastern Stand- 
ard Time, 2 October 1951, for the purpose of negotiating a 
construction contract for furnishing all, plant labor, mate- 
rials and equipment and performing all work for the above- 
described project in strict accordance with the specifica- 
tions, schedules, addenda and drawings as follows * * * ”’ 
(Plaintiff’s Exhibit 1, JA 452; Hauck, JA 185). 


The type of construction called for by the request of 
September 14, 1951, was unique and unprecedented and 
the nature and extent of many of the factors entering into 
the making of an estimate of the cost of construction were 
largely unknown. The specifications and drawings accom- 
panying the request were extremely complex and volumi- 
nous, running to many hundreds of pages. The request 
was received by the defendant on September 18, 1951. In 
addition, there were four ‘‘addenda’’ to the original re- 
quest, these addenda being dated, respectively, September 
20, 25, and 26, 1951. The normal time for the preparation 
of a proposal in response to such a request would have 
been a month or six weeks. The defendant’s proposal was 
not completed until the morning of October 2, 1951. As 
required by the terms of the request, the proposal was 
submitted to the plaintiff at 3:00 P.M., on October 2. On 
that morning, employees of the defendant in Washington, 
who prepared the proposal, included therein a number of 
bids from sub-contractors which were received over the 
telephone during the morning. There was considerable 
confusion attendant upon the process of finally preparing 
the proposal (Russell, JA 160-163; Hauck, JA 185-189; 
McShain, JA 255-256). 


At the time it prepared its estimate, the defendant knew 
that it was unable to forecast with substantial accuracy 
some cost factors of labor and material which would be 
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involved in the described construction. Mr. McShain, 
President of the defendant, was present at the time the 
preparation of the proposal was completed. He testified 
that ‘‘I expressed the opinion that by reason of the fact 
that the estimates were so incomplete, that I felt we would 
be much better not submitting a proposal’’; * * * but that 
‘“‘Mr. Hauck told me—reminded me, rather—of the pre- 
conference, at which time he was assured that any bid 
that would be submitted would not be a final bid; it would 
be subject to negotiation, just as it was in the first site 
contract which we had at Camp Ritchie.’? (JA 256). Mr. 
Hauck, the defendant’s construction manager, in his testi- 
mony described the situation as follows (JA 187): 


‘‘Certain information we did not have. In other 
instances we did not have but one figure covering an 
item. And in a job of that nature where it is new, 
where it is something difficult, you really ought to have 
two or three figures, to know exactly, to get a measure 
of what it is all about. 


“‘And there were many phone calls coming in. 
People were asking information, asking questions. And 
we were trying to get bids. They were calling in 
bids as much as they could. And it came to a stage 
where, well, Mr. McShain felt that we shouldn’t put 
inabid. He just felt we were not prepared, and turned 
to me and said, ‘I just don’t think we should bid 
this job.’ 

‘¢And I said, ‘Well, Mr. McShain, we are more or 
less obligated to put in that bid. We have the first 
contract. We have told the Corps of Engineers we 
would bid. And the notice of bidding states that they 
are bids leading by negotiation to a contract. We will 
have an opportunity to discuss it and talk it over with 
the Corps of Engineers, just exactly as we did in the 
first contract.’ 


‘And on that basis he said, ‘Well, we will go ahead 
and we will submit it.’ ”’ 
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Mr. Hauck further testified (JA 218-219) : 


‘They didn’t ask for a firm bid. They didn’t say, 
‘This is going to be your bid.’ They said that by 
negotiation it will become a bid. And that was the 
reason that I influenced Mr. McShain to go forward 
with this bid. 

‘“‘Had I for one minute or for one second thought 
that this was a final and firm bid, I would never have 
encouraged him to do it. 


“By Mr. Leonard: 


“*Q. Do I understand that you are testifying now as 
to your beliefs? A. As to the understanding of myself, 
I speak for myself, and for the people that were 
around me. 

“<Q. But you don’t speak for the Engineers? A. The 
Engineers were of the same opinion. I had talked to 
some of them.”’ 


(See also Russell, JA 167). 


Colonel McCutchen testified that the reason why the 
request for proposals issued by the plaintiff on September 
14, 1951, did not require a bid bond, was that ‘‘We reasoned 
that the bid being subject to change by negotiation, it was 
not then something that—a company could be required to 
put a bond on.””? (JA 246-247). He further testified that 
‘adjustments’? could have been made by the Government, 
at the request of the contractor, which would either increase 
or decrease the cost (JA 247). In this connection, Mr. 
Hauek testified (JA 188) : 


“<Q. Did you have any understanding or intention 
whatever that this proposal that you made would be 
a final proposal which would be accepted by the Gov- 
ernment? A. No indeed. There wasn’t any bid bond 
required. It [the defendant’s proposal] was simply a 

roposal which by negotiation would lead to a contract. 
t was not a firm bid.” 
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On October 2, 1951, seven contractors submitted bids for 
the construction called for in the plaintiff’s request for 
proposals. These bids, which were opened publicly on 
October 2, 1951, were as follows: 


Baltimore Contractors, Inc. $11,509,980.00 
Thompson-Starrett Co., Inc.— 

Construction Aggregates Corp. 11,374,420.00 
J. A. Jones Construction Co. 9,553,370.00 
S. A. Healy Company and Caldwell & 

Scott Engineering & Construction 

Co., Ine. 8,854,600.00 
B. Perini & Sons 8,033,110.00 
John A. Johnson & Sons, Inc. 7,944,010.00 
John McShain, Inc. 6,574,825.00 


(Defendant’s Exhibit 5, JA 487). The “‘Government Esti- 
mate’’ of the fair and reasonable price for the work in 
question was $9,453,075. This estimate was prepared by 
Parsons, Brinkerhoff, Hall and MacDonald, the firm of 
architects and engineers that prepared the plans and 


specifications (Dorr, JA 413; Defendant’s Exhibit 5, JA 
487). 


The defendant’s presence at Camp Ritchie in connection 
with its work under the earlier contract entered into with 
plaintiff would have given the defendant certain advan- 
tages in performing the work involved in its bid here under 
consideration. In October 1951, the defendant had estab- 
lished an office at Camp Ritchie, and had equipment and 
personnel there that could be co-ordinated between the two 
jobs. In other words, overhead could have been spread 
between the jobs. This advantage was worth approximately 
$300,000 to the defendant (Hauck, JA 192-193, 214-215). 


The evidence showed that there were in fact substantial 
mistakes in the defendant’s proposal of October 2, 1951. 


The defendant intended to sub-contract some of the work 
covered by its bid and solicited sub-bids from sub- 
contractors for that purpose. As stated above, many of 
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these bids were received by the defendant by telephone on 
October 2, 1951. Because of the shortness of time allowed 
for the preparation of its proposal, the defendant was 
unable to secure sub-bids on some items, such as blast-proof 
doors. The defendant mistakenly estimated the cost of 
miscellaneous metals at $93,000, whereas, this cost should 
have been $248,000. This error was caused by the fact 
that the defendant based its bid for miscellaneous metals 
upon a sub-bid in the amount of $88,000 received from 
Potts Manufacturing Company by telephone on the morn- 
ing of October 2, 1951. The defendant mistakenly believed 
that the Potts bid included all of the miscellaneous metals 
called for by the request for proposals, whereas in fact 
this sub-bid did not include any of the work and materials 
eall for by Addendum No. 2 to the request. The Potts 
bid was the only one received by the defendant for this 
particular item, prior to the submission of the defendant’s 
proposal The defendant’s estimate for blast-proof doors, 
$5,000, was also made without benefit of a sub-bid, and 


should have been $49,000 (McShain, JA 278). In sub- 
mitting its proposal in respect of some items without 
having received sub-bids, the defendant relied upon its 
understanding with the plaintiff that its proposal was not 
a final bid and might be later corrected (McShain, JA 255- 
256; 273-274; Hauck, JA 187-188; 218-220). 


The defendant’s proposal also reflected errors amounting 
to $251,199 in respect of concrete and cement work. These 
errors resulted from the fact that in making up the pro- 
posal on concrete and cement work, the defendant’s esti- 
mator used a unit price of $40 a yard, the standard unit 
price for the construction of an ordinary building. In 
view of the fact that the building called for in the specifica- 
tions was to be constructed under a mountain, the price 
should have been $80 a yard. This mistake resulted in 
an error of $145,519 on concrete and $105,680 on cement 
(McShain, JA 273-277). Similarly, the defendant’s un- 
familiarity with the cost of concrete tunnel lining resulted 
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in an error of $267,817 in the defendant’s estimate on this 
item. The defendant had never done this work before. 
The defendant’s estimate for this work was $462,000. Sub- 
sequently, the defendant received an estimate from a firm 
that had done such work, and that that estimate was 
$729,817 (McShain, JA 277). 


The various mistakes in the defendant’s proposal aggre- 
gated more than $900,000 (Plaintiff’s Exhibit 10, JA 549, 
554; Defendant’s Exhibit 6, JA 594). 


In addition to the evidence of the disparity between the 
defendant’s proposal and that of the other bidders, the 
testimony of Mr. McShain (JA 259-260; Plaintiff’s Exhibit 
17, JA 612, 615) and Mr. Hauck (JA 195, 233-234) was 
that on October 24, 1951, Colonel McCutchen, the Contract- 
ing Officer, admitted to Mr. McShain that, shortly after 
the bids were opened and before October 12, 1951, he, 
McCutchen, had called some of the other bidders and they 
had refused to discuss the job, because they knew McShain 
had made a terrific mistake in its bid) This testimony 
was uncontradicted. In addition, Colonel McCutchen ad- 
mitted that, immediately following the opening of the bids, 
he and Mr. Boesch, of the Engineers, had discussed the 
possibility of a mistake in the McShain bid, and that Boesch 
had asked ‘‘Do you think McShain knows what he is doing?’’ 
(JA 240-244). Finally, the record shows that ‘‘the Division 
Engineer, immediately after the results of the bid opening 
were reported to him, instructed the District Engineer 
to determine whether an error was made in view of the 
relative low price by McShain. The District Engineer’s 
reply was that McShain was pressing him to have the 
award made and to get started.’’ (Defendant’s Exhibit 
31, JA 539, 540)? 


In response to a telephonic request from the plaintiff’s 
contracting officer, Colonel McCutchen, ‘‘to come over * * * 


1 There was no evidence whatever that McShain was ‘‘pressing’’ for the 
award—all the evidence was to the contrary. 
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to discuss’? the defendant’s proposal (Hauck, JA 191), 
representatives of the defendant met with the plaintiff’s 
contracting officer in his office on October 12, 1951. Al- 
though it was apparent to the defendant, from the great 
disparity between its bid and that of the other proposals 
which had been submitted on October 2, 1951, that the 
defendant had made mistakes in its bid, the discovery of 
the precise nature of the defendant’s mistakes was a slow 
process requiring several weeks, and the defendant’s in- 
vestigation of this matter was not completed on October 
12, so that at that time the defendant was unable to explain 
where the mistakes were, and the defendant’s representa- 
tives did not mention the matter of the defendant’s mistakes 
at this meeting (Hauck, JA 189-191, 193-194, 223-224; 
McShain, JA 257-258). The defendant’s representatives 
attended the meeting of October 12, under instructions from 
the defendant’s president ‘‘to go find out what was on their 
minds and report back to him”’; and this was the extent of 
their authority (Hauck, JA 194). The meeting lasted about 
half an hour. At the beginning of the meeting, without 
preliminary discussion, the representatives of the defend- 
ant were advised that the plaintiff had reviewed the de- 
fendant’s bid and was satisfied and ready to issue to the 
defendant a notice of award and notice to proceed (Plain- 
tiff’s Exhibit No. 9, JA 497). The defendant’s representa- 
tives responded that none of them had authority to sign 
the notice to proceed, and that it would be forwarded to 
defendant’s president ‘‘for his decision’? (Hauck, JA 191, 
192). In the discussion which followed, one of the defend- 
ant’s representatives raised certain questions with respect 
to performance and time and inclusion of certain work and 
facilities under the specifications. In so doing, he made 
it clear that he was not ‘‘accepting the contract’”’ or ac- 
knowledging the existence of a contract, but was raising 
these questions so that the defendant might know what 
the situation would be ‘‘in case there was a contract’’ 
(Hauck, JA 224-225, 191-192, 211). During the discussion 
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of one of the questions, the contracting officer stated that 
“«These people [the defendant] don’t have a contract and 
we can’t make them take this’? (Hauck, JA 192; Russell, 
JA 168). 


The appellant, in its brief, flatly states that ‘‘At the 
close of the conference of [October 12] McShain’s general 
manager [Mr. Hauck] left the room to call McShain’s 
president in Philadelphia on the telephone and then re- 
turned to the room to announce that McShain was taking 
the contract (Appellant’s Brief, p. 8). On the matter of 
this telephone call, however, there was a square conflict 
in testimony. Mr. Hauck (JA 192), and Mr. Russell (JA 
168) flatly denied that such a call was made. Witnesses 
for the plaintiff testified that the call was made, although 
no record of the call was produced at the trial nor was it 
mentioned in the transcript of the conference introduced 
in evidence at the trial (Plaintiff’s Exhibit 9, JA 497). 
Neither was there any reference in the transcript to any 


statement that McShain ‘‘was taking the contract.’’ 


The matter of the alleged telephone call was vigorously 
argued to the jury by counsel for the plaintiff (see Tran- 
script, p. 944-947, 1072-1074). Emphasizing the importance 
of the alleged call, counsel stated (Tr. 947): ‘‘If there was 
a call through to Philadelphia to Mr. McShain, at the 
October 12 conference in the Engineer’s Office, then it was 
a closed matter, and it was a completed negotiation.’’ 
Finally, counsel said (Tr. 1072): ‘‘I will go to bat, frankly, 
right down the line on this telephone call at the meeting.”’ 
Rejecting counsel’s argument, which if accepted would 
have resulted in a verdict for the plaintiff, the jury found 
for the defendant (Jury Finding No. 14, JA 664). 


On October 24, 1951, defendant’s president and other 
representatives of the defendant discussed with the con- 
tracting officer the fact that the defendant had made mis- 
takes in its proposal (McShain, JA 259-260; see Plaintiff’s 
Exhibit No. 17, JA 612, 615; Hauck, JA 194-195, 233-234). 
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There is no evidence that the plaintiff was prejudiced in 
any way by the defendant’s delay in making its claim of 
mistake. On the contrary, the plaintiff exhibited a willing- 
ness to hold matters in abeyance, pending discussions be- 
tween the parties in an attempt to settle the question of the 
defendant’s liability under the alleged contract. It was not 
until January 9, 1952—while the matter was pending before 
the Comptroller General for his decision as to defendant’s 
liability—that the plaintiff terminated the defendant’s right 
to proceed under the contract (Defendant’s Exhibit No. 22, 
JA 596). The plaintiff did not finally award the contract 
to another contractor until April 1952 (Appellant’s Brief, 
p. 12; Dorr, JA 417).? 

Defendant in making its bid on October 2, 1951, relied 
upon using the men, equipment and other facilities which 
it already had available at Camp Ritchie at that time, in 
connection with work under the earlier contract, known as 


- the Camp Ritchie Proper Contract (Hauck, JA 192-193; 


McShain, JA 257). The amount of the Camp Ritchie Proper 
contract was approximately $9,160,000. This contract was 
awarded to the defendant on August 22, 1951, and work 
under the contract began shortly thereafter (Defendant’s 
Exhibit No. 9, JA 522, 526). 


On November 5, 1951, the plaintiff notified the defendant 
that a substantial part of the Camp Ritchie Proper contract 
was terminated effective immediately (Defendant’s Ex- 
hibits Nos. 11, 14, 15, JA 516, 530, 535). By this termination 
notice, approximately seven million dollars worth of work 
was eliminated from the contract. As of November 5, 
1951, the defendant had completed about a million dollars 
worth of work under the contract (McShain, JA 265-266). 
The defendant had no intimation prior to November 5, 
1951, that the plaintiff intended to cancel any portion of 
the Camp Ritchie contract (Hauck, JA 193). 


2During the interim, the plaintiff made many changes in the plans and 
specifications so that the building described differed substantially from that 
shown in the earlier plans. 
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When it submitted its proposal of October 2, 1951, the 
defendant believed that work on the first Camp Ritchie job 
would continue for about a year and a half, and the 
defendant submitted its proposal in reliance upon this 
belief (McShain, JA 257, 259, 262, 266; Hauck, JA 192-193). 
The plaintiff knew when the defendant submitted its pro- 
posal that the defendant was relying on the continuation 
of the earlier contract (McCutchen, JA 243-245). As a 
result of the cutback on November 5, 1951, however, the 
work under the earlier contract continued for only six or 
eight months, on a greatly reduced schedule. The cutback 
seriously prejudiced the financial ability of the defendant 
to carry out the work called for by its proposal of October 
2, 1951, for the cutback made it impracticable, if not im- 
possible, to spread overhead expenses between the two jobs 
and, in addition, the cutback reduced the amount of the 
defendant’s profits under the first contract to such an 
extent that it was not possible for the defendant to absorb 
any substantial loss on the second job (McShain, JA 266). 


The evidence showed, and the Court found (Finding No. 
25, JA 676) that the cancellation of all or a substantial 
portion of the defendant’s first Camp Ritchie contract was 
under consideration by the Department of Defense as early 
as September 21, 1951. Thus, the uncontradicted evidence 
showed that on September 21, 1951, Colonel H. A. Morris 
and Mr. Shaw, Budget Division, Office of the Secretary of 
Defense, visited Camp Ritchie and inspected the entire 
project (Defendant’s Exhibit No. 9, JA 522, 526). On 
September 27, 1951, a memorandum from the Assistant 
Secretary of Defense (Comptroller) to the Secretary of 
Defense, stated that members of the Comptroller’s staff 
had visited Camp Ritchie and that as a result of the visit 
‘< ‘certain questions with respect to construction efforts 
being taken at the camp site’ were raised’”’; and that a 
‘decision to suspend or amend these contracts must there- 
fore be made within the next 10 days if excessive termina- 
tion or renegotiation costs are to be avoided.’’ (Defend- 
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ant’s Exhibit No. 10, JA 627-628). On November 5, 1951, 
in a conference attended by Colonel H. A. Morris, the 
termination of a substantial portion of the McShain con- 
tract was agreed upon (Defendant’s Exhibit No. 9, JA 522, 
527). Attempts by the defendant to procure the testimony 
of Colonel H. A. Morris at the trial were defeated when 
the plaintiff refused to consent to the taking of his deposi- 
tion and refused to produce him at trial (JA 444, 445). 


Subsequent to October 12, 1951, there were extended dis- 
cussions between the plaintiff and the defendant as to 
whether or not there was in fact a contract between the 
parties, and whether or not the contracting officer would 
agree to an adjustment in the defendant’s compensation, 
in view of the mistakes in the defendant’s proposal. Thus, 
on October 24, 1951, the defendant advised the plaintiff 
that if certain adjustments could be made, the defendant 
would entertain proceeding with the work, but that in view 
of the mistakes in the defendant’s proposal ‘‘it would be 
a physical impossibility for us to entertain proceeding with 
this contract were it not for the fact that we had our 
organization in the field and already well under way on 
Contract No. DA 49-080-eng-833.’’ (The first Camp Ritchie 
contract) (Plaintiff’s Exhibit No. 17, JA 612, 615, 616). 
Finally, on December 20, 1951, in a conference between 
the Secretary of the Army and the defendant’s president, 
it was agreed that the controversy would be submitted to 
the Comptroller General of the United States and that the 
parties would abide by his decision. With respect to this 
conference, Mr. McShain testified (JA 267-268) : 


“‘Secretary Pace listened to our situation, our prob- 
lem. And when we finished he suggested that we write 
a letter to him setting forth all the facts. We agreed 
to do it, and said goodbye to him and left. 


“¢Q. And who was to write the letter? A. Mr. Fay. 


“‘Q. And what if anything was Secretary Pace to do 
thereafter? A. Secretary Pace would review the matter 
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and give consideration to it, and I think the question 
was brought up about submitting it to the Comptroller 
General for decision. 


“*Q. And what was the understanding about that, if 
any? A. Well, there was a definite understanding. 
I made it very clear to him that I had not at any time 
sought any political help or assistance from anyone in 
connection with the contract. And I told him that I 
felt that just as a plain citizen I was entitled to every 
consideration. And Secretary Pace agreed with my 
thinking. 

“‘T told him that after the matter was submitted to 
the Comptroller General and the Comptroller General 
ruled there was a definite contract, I said ‘We will, 
in spite of the tremendous loss, we will still go through 
with the job. On the other hand,’ I said, ‘if the 
Comptroller General rules that there was not a con- 
tract,’ I said, ‘then I still will sit down with the Corps 
of Engineers, in an attempt to save them any amount 
of money possible, and work out some compromise that 
will be mutually satisfactory.’ 


“<Q. What was the Secretary’s response to your pro- 
posal? A. The Secretary’s response was in the affirma- 
tive. He seemed to think that it was a very fair and a 
reasonable proposition. And I left there with a definite 
understanding that the Secretary, after he received 
our letter, would in turn forward our letter to the 
Comptroller General, and we would await the decision. 
And I definitely was under the impression that the 
Comptroller General would abide by the decision—or 
rather the Secretary of War would abide by the deci- 
sion of the Comptroller General.’’ 


The testimony of Mr. McShain with respect to his agree- 
ment with the Secretary of the Army was not contradicted. 


On December 21, 1951, the defendant’s president reported 
to the plaintiff’s contracting officer, Colonel McCutchen, 
the substance of what had transpired at the conference 
with the Secretary of the Army on December 20, 1951. The 
contracting officer and the defendant’s president agreed to 
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“stand by and wait for the decision of the Comptroller 
General’? (McShain, JA 268). 


On December 31, 1951, pursuant to its understanding with 
the Secretary of the Army, reached at the conference of 
December 20, 1951, the defendant submitted to the Secre- 
tary of the Army a written and detailed statement of the 
errors in the defendant’s proposal of October 2, 1951 
(Plaintiff’s Exhibit No. 10, JA 549). On January 11, 1952, 
the Secretary of the Army submitted the matter to the 
Comptroller General by a letter, stating the Army’s posi- 
tion, and enclosing all the relevant papers, including the 
defendant’s statement of December 31, 1951. The Secre- 
tary’s letter concluded ‘‘Your consideration of this matter 
and decision on the question involved at your earliest con- 
venience will be appreciated.’” (Defendant’s Exhibit No. 
28, JA 597, 600). On January 25, 1952, in response to a 
request by the Comptroller General for further informa- 
tion, the Secretary submitted an additional statement of 
facts (Defendant’s Exhibit No. 29, JA 610). 


In reliance upon the agreement between the parties, 
that the question of the defendant’s liability would be sub- 
mitted to the Comptroller General for decision, the defend- 
ant initiated no other administrative proceedings for claim- 
ing relief. On February 12, 1952, the Comptroller General 
ruled that the defendant had incurred no liability under its 
bid (JA 38). 

On March 12, 1954, more than two years after the Comp- 


troller General’s ruling, the Government filed this suit 
against John McShain, Inc. (JA 2). 


SUMMARY OF ARGUMENT 


1. Evidence was admissible to show that no contract ever 
came into existence because neither party ever intended 
the McShain proposal of October 12, 1951, to be an offer 
which would bind McShain upon acceptance by the Govern- 
ment, as distinguished from a basis for future negotiations. 
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The admission of such evidence did not violate the parol 
evidence rule, for it was offered not to vary the terms of 
a written contract, but rather to show that such a contract 
never existed. There was no question of contradicting or 
varying a written instrument by parol testimony. 


2. By its special findings and its general verdict for the 
defendant, the jury found that there was no contract be- 
tween the parties. The jury’s verdict must stand, unless 
there is a complete absence of probative facts to support 
the conclusion reached. The appellant is attempting to 
retry its case, by rearguing issues of fact that were decided 
against it by the jury. Such a retrial of questions of fact 
is not a proper function of appellate review. Where there 
is some evidentiary basis for a verdict of a jury, this 
Court will not interfere. 


3. There is an evidentiary basis for the jury’s verdict. 
In answer to special interrogatories, the jury found that 
the defendant did not intend to file a firm bid when it 
submitted its proposal to the plaintiff, and that there was 
a mutual understanding between the plaintiff and defend- 
ant that the proposal was not a firm bid. In addition, the 
jury returned a general verdict for the defendant. In 
effect, the jury found that there was no contract. This 
verdict was returned after the Court, in its charge, had 
carefully explained to the jury the issue of the existence 
or nonexistence of a contract. An evidentiary basis for 
the jury’s verdict is found in the course of dealing between 
the parties in connection with a previous contract at the 
same site, and in the preliminary discussions with the 
contracting officer leading up to the submission of the 
defendant’s proposal in this case. From statements made 
by the contracting officer and from documentary evidence, 
and from the conduct of the contracting officer, and the 
parties, the jury could reasonably find that the defendant’s 
proposal was not intended to be a firm bid which could be 
accepted by the plaintiff as distinguished from a mere basis 
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for future negotiations, and that no contract was made. 
The issue was one of fact for the jury, and the jury’s 
findings should be conclusive. 


4. The trial court found substantial mistakes in the 
defendant’s proposal, and concluded that rescission would 
have been justified, if there had been a contract. The con- 
clusion of the Court is sound and should be sustained. It 
is supported by the Court’s findings of fact, which the 
appellant does not question and which, in any event, must 
not be disturbed unless clearly erroneous. The mistakes 
specifically found by the Court were (1) An error of 
$155,000 in the defendant’s proposal for the installation 
of miscellaneous iron work; and (2) An error amounting 
to $300,000, resulting from an erroneous belief that work 
under an existing contract at the same site would continue. 
The trial court properly found that at the time the defend- 
ant submitted its proposal, the plaintiff knew that the 
defendant relied upon the continuation of the earlier con- 


tract, and the plaintiff also knew that the cancellation of 
that contract by the plaintiff was under consideration; but 
the plaintiff gave the defendant no intimation that it was 
considering such cancellation. 


(a) The question of laches was disposed of by the 
trial court’s finding of fact, that the plaintiff was in no 
way prejudiced by the defendant’s delay in making 
its claim of mistake, but that, on the contrary, the 
plaintiff exhibited a willingness to hold matters in 
abeyance pending discussions between the parties. 


(b) The trial court’s findings of fact also disposed 
of the contention that the defendant waived its right 
to rescission. In addition to finding that the plaintiff 
was not prejudiced by any delay, the trial court found 
as a fact that the defendant did not recognize the 
existence of a contract. 
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5. The Secretary of the Army was competent to agree 
with the defendant that the dispute between the parties 
as to the existence or nonexistence of a contract should be 
submitted to the Comptroller General for decision and that 
the parties would abide by the Comptroller General’s deci- 
sion. The validity of such an agreement was sustained in 
United States v. Moorman, 338 U.S. 457 (1950). The fact 
that the agreement was oral did not make it invalid. The 
validity of an agreement of this nature was recognized by 
the Congress in the Act of May 11, 1954, Public Law 356, 
Chapter 199, 83rd Congress, 2nd Session, which provided 
that thereafter contracts might not provide that decisions of 
administrative officials on questions of law should be final. 


6. There is an evidentiary basis for the finding of the 
jury that there was an agreement that the parties would 
be bound by the decision of the Comptroller General. The 
uncontradicted testimony was that there was a definite 
understanding to this effect between the defendant’s presi- 


dent and the Secretary of the Army. The existence of such 
an understanding was confirmed by the actions of the 
Secretary of the Army in submitting the matter to the 
Comptroller General for decision. 


ARGUMENT 
I 

EVIDENCE WAS ADMISSIBLE TO SHOW THAT NO CONTRACT 
EVER CAME INTO EXISTENCE BECAUSE NEITHER PARTY 
EVER INTENDED THE McSHAIN PROPOSAL OF OCTOBER 2, 
1951, TO BE AN OFFER WHICH WOULD BIND McSHAIN 
UPON ACCEPTANCE BY THE GOVERNMENT, AS DISTIN- 

GUISHED FROM A BASIS FOR FUTURE NEGOTIATIONS 
The first defense was that no contract ever came into 
existence because neither the defendant nor the plaintiff 
ever intended the defendant’s proposal of October 2, 1951 
to be regarded as an offer which would bind the defendant 
upon acceptance by the plaintiff as distinguished from a 
basis for future negotiations—in other words, that there 
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was no meeting of the minds (JA 68, 74). The appellant 
contends in its brief that it was a violation of the parol 
evidence rule to receive evidence that the defendant’s pro- 
posal of October 2, 1951, was not intended by the parties 
to be a firm bid. The appellant contends that the reception 
of such evidence contradicted the ‘‘terms of the contract”’ 
(Appellant’s Brief, 22-23). 


The appellant’s argument misses the mark. The evidence 
in question was not offered to vary the terms of a written 
contract, but rather to show that such a contract never 
came into existence. For this purpose, the evidence was 
clearly competent and admissible. Ware v. Allen, 128 U.S. 
590 (1888) ; Murray v. Gadsden, 91 U.S. App. D.C. 38, 197 
FP, 24 194 (1952); Donaldson v. Uhlfelder, 21 App. D.C. 
489 (1903); Nice Ball Bearing Co. v. Bearing Jobbers, 205 
F. 2d 841 (CCA 7, 1953) ; In Re H. Hicks & Son, 82 F. 2d 
277 (CCA 2, 1936). 


Ware v. Allen, 128 U.S. 590, was a suit on a promissory 


note. The defendants introduced evidence, over objection, 
that before the note was signed it was understood that it 
was to be of no effect unless the defendants were assured 
that the transaction out of which it arose was lawful; 
and that the defendants were advised by counsel that the 
transaction was illegal. The Supreme Court affirmed a 
judgment for the defendants. Holding that evidence of the 
parol understanding between the parties did not violate 
the parol evidence rule, the Court said: 


‘We are of opinion that this evidence shows that the 
contract upon which this suit is brought never went 
into effect; that the condition upon which it was to 
become operative never occurred, and that it is not 
a question of contradicting or varying a written in- 
strument by parol testimony, but that it is one of that 
class of cases, well recognized in the law, by which an 
instrument, whether delivered to a third person as 
an escrow or to the obligee in it, is made to depend, as 
to its going into operation, upon events to occur or to 
be ascertained thereafter.’’ 
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In Murray v. Gadsden, 91 U.S. App. D.C. 38, 197 F. 2d 
194 (1952), the administrator of an estate brought suit 
for the proceeds of a joint savings account which had 
existed in the names of the decedent and the defendant. 
Forms signed by the decedent and the defendant set up 
the account, ‘‘subject to order of either, and balance at 
death of either to the survivor.’’ The trial court held that 
these written instruments were conclusive and could not 
be contradicted by parol evidence that the decedent did 
not intend to give the defendant an interest as a joint 
tenant with rights of survivorship; and the Court entered 
judgment for the defendant. This Court reversed, saying 
(91 U.S. App. D.C. 46): 


‘We conclude that, when it is alleged a written 
instrument does not express the actual intention of 
its signers, the Court may receive parol evidence as 
to what their real purpose was; and that should a 
variance be found between the true agreement and 
its written expression, the court may reform the writ- 
ing to cause it to express the actual intention of the 
parties.”’ 


In Donaldson v. Uhlfelder, 21 App. D.C. 489 (1903), 
plaintiff sued for one month’s rent under the terms of a 
written lease. Over the plaintiff’s objection, defendant 
was permitted to introduce parol evidence that he had ex- 
ecuted the lease conditioned upon plaintiff’s oral promise 
to put the premises in good repair, that no repairs were 
made, and that defendant therefore vacated the premises. 
On appeal, the Court of Appeals affirmed judgment for 
defendant. The Court said (21 App. D.C. 493) : 


“‘The appellant relies on the well known general 
rule that parol evidence is inadmissible to contradict 
or vary the terms of a written instrument. 


‘The appellee, on the other hand, asserts the admis- 
sibility of the evidence under the special circumstances 
of the case upon two grounds: (1) that the existence 
of a separate or collateral agreement concerning a 
matter on which the written contract is silent, and 
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which is not inconsistent with its terms, may be proved 
by parol; (2) that the execution and delivery of a 
written instrument, in form complete, may be made 
upon the condition that it shall not become binding 
until some condition precedent, resting in parol, shall 
have been performed. 


“The second proposition states a rule of the law 
of evidence that has been settled in this jurisdiction. 
Burke v. Dulaney, 153 U.S. 228; Hartford Fire Insur- 
ance Co. v. Wilson, 187 U.S. 467. And, in our opinion, 
it applies to the evidence in this case. This does not 
purport to establish a general promise, running with 
the lease, to keep the premises in repair during occupa- 
tion; but a single, independent promise to put them in 
repair before the contract should take effect at all. 
It was the condition of the appellee’s consent, and 
without its performance there was no contract. The 
question, therefore, is not one of permitting the terms 
of a valid and effective contract to be contradicted or 
varied by parol evidence, but whether it may be thereby 
shown that it was never entered into at all; and this, 
as we have seen, is no longer an open one.’”’ (The Court 
held it unnecessary to consider appellee’s first con- 
tention.) 


In Nice Ball Bearing Co. v. Bearing Jobbers, 205 F. 2d 
841 (CCA 7, 1953), a parent corporation brought suit to 
compel a stockholder of its subsidiary corporation to recog- 
nize the parent corporation’s ownership of the stock held 
by the stockholder. At the trial the parent corporation 
demonstrated that it had been orally agreed between the 
parties that the stock was placed in the stockholder’s name 
only as a device to keep secret from competitors the parent 
corporation’s interest in its subsidiary. From an adverse 
judgment, the stockholder appealed. In the Cirenit Court 
of Appeals, the stockholder argued that the parol evidence 
rule had been violated. In this regard, the Court said 
(205 F. 2d 845): 

‘¢While the law is clear that parties may not vary 


the terms of a bona fide, unambiguous, written con- 
tract, it is equally clear that they can show by extrinsic 
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evidence that, while the parties had executed an instru- 
ment which on its face purported to be a written 
contract, they did not, at the time of its execution, 
intend it to be a contract, and that it, therefore, was 
not a contract, and placed neither party under any 
legal obligation.”’ 


In In Re H. Hicks & Son, 82 F. 2d 277, 279 (CCA 2, 
1936), Judge Learned Hand said: 


««_, nevertheless, it appears to us that the lease and 
the loan did not create any obligation at the outset; 
that they were mere forms, intended never to become 
binding on the companies, and for that reason never 
contracts. It is well settled that whatever the formal 
documentary evidence, the parties to a legal transaction 
may always show that they understood a purported 
contract not to bind them; it may, for example, be a 
joke, or a disguise to deceive others. (Cases cited.) 
It is no objection that such an understanding contra- 
diets the writing; a writing is conclusive only so far 
as the parties intend it to be the authoritative memorial 
of the transaction. Whatever the presumptions, their 
actual understanding may always be shown except in 
so far as expressly or implicitly they have agreed 
that the writing alone shall control. While it is true 
that an intent to make a contract is not necessary 
to the creation of a contract and that parties who 
exchange promises will find themselves bound, what- 
ever they may have thought, nevertheless they will 
not be bound if they agree that their words, however 
coercive in form, shall not bind them.’’ 


See also Powers v. Maryland Casualty Co., 25 F. 2d 890, 
893 (1928). 


In this case, the appellant argues that ‘‘an integration 
clause’? in the ‘‘contract’’ absolved the Government of 
responsibility for any understanding or oral representa- 
tions made by any of its officers or agents (Appellant’s 
Brief, 22-23). The appellant’s argument has two vices: 
(1) It assumes that there was in fact a contract, which 
of course is the very question at issue; and (2) the so-called 
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“‘integration’’ clause, quoted by the appellant, appears in 
paragraph GC-3 of the Government’s Request for Pro- 
posals (JA 455-456). This paragraph is entitled ‘‘Site 
Investigation and Representations”’, and the ‘‘integration”’ 
clause in question obviously relates only to understandings 
and representations made in connection with the con- 
tractor’s site investigation. 


The appellant also attempts to lift itself by its boot 
straps by reference to the ‘‘condition’’ in the contractor’s 
proposal (JA 486-487) that ‘‘The right is reserved, as the 
interest of the Government may require, to accept or reject 
any or all items of any proposal’? (Appellant’s Brief, 
23-24). Again, the appellant loses sight of the over-riding 
question, which was whether this proposal was in fact 
intended by the parties to be a firm and final bid, and did 
in fact result in a contract. 


In any event, a fair reading of the “‘condition’? quoted 
by the appellant shows that it means only that the Gov- 


ernment was not required to treat all of the many items 
in a proposal as an indissoluable unit, but could bargain 
specifically on any one or more items. 


The appellant seems to contend that the pretrial judge 
and the trial judge were bound by a prior ruling of Judge 
McGarraghy striking certain of the defenses (Appellant’s 
Brief, 13-14). As this Court has held, however, there is 
no “‘law of the case’? rule in this jurisdiction relating to 
interlocutory orders. Marks v. Frigidaire Sales Corpora- 
tion, 60 App. D.C. 359, 54 F. 2d 974 (1931) ; See Acker v. H. 
Herfurth, Jr., Inc., 71 App. D.C. 241, 110 F. 2d 241, 244 
(1939); and Youngstown Sheet and Tube Co. v. Sawyer, 
103 F. Supp. 569, 572 (1952). 
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Ba 
THE JURY VERDICT MUST STAND, UNLESS THERE IS A COM- 
PLETE ABSENCE OF PROBATIVE FACTS TO SUPPORT THE 

CONCLUSION REACHED 

The appellant, in its brief, undertakes to retry its case, 
by rearguing issues of fact that were decided against it 
by the jury. It is elementary, of course, that such a retrial 
of questions of fact is not a proper function of appellate 
review. On the contrary, the law is established that where 
there is some evidentiary basis for the verdict of a jury, 
this Court will not interfere by retrying the issues. Lav- 
ender v. Kurn, 327 U.S. 645 (1946); Garjield Memorial 
Hospital v. Marshall, 92 U.S. App. D.C. 234, 204 F. 2d 721 
(1953) ; Capital Transit Company v. Bingman, 94 U.S. App. 

D.C. 75, 212 F. 2d 241 (1954). 


In Lavender v. Kurn, 327 U.S. 645, 653, the Supreme 
Court said: : 


“Tt is no answer to say that the jury’s verdict in- 
volved speculation and conjecture. Whenever facts 
are in dispute or the evidence is such that fair-minded 
men may draw different inferences, a measure of specu- 
lation and conjecture is required on the part of those 
whose duty it is to settle the dispute by choosing what 
seems to them to be the most reasonable inference. 
Only when there is a complete absence of probative 
facts to support the conclusion reached does a rever- 
sible error appear. But where, as here, there is an 
evidentiary basis for the jury’s verdict, the jury is 
free to discard or disbelieve whatever facts are incon- 
sistent with its conclusion. And the appellate court’s 
function is exhausted when that evidentiary basis be- 
comes apparent, it being immaterial that the court 
might draw a contrary inference or feel that another 
conclusion is more reasonable.”’ 


ar 
THE EVIDENCE SUPPORTS THE VERDICT FOR THE DEFENDANT 
The jury found that the defendant did not intend to file 


a firm bid when it submitted its proposal of October 2, 
1951, and that there was a mutual understanding between 
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the plaintiff and the defendant that the proposal was not 
to be a firm bid (Jury’s Answers to Interrogatories Nos. 
1, 23 JA 662). Finally, in its general verdict, the jury 
found for the defendant (Jury’s Answer No. 14, JA 664).* 
In effect, therefore, the jury found that there was no 
contract. 


The question whether there was a contract, a meeting 
of the minds, was a “‘legal issue’? upon which the verdict of 
the jury, if supported by evidence, is final. (See Supple- 
mental Pretrial Proceeding, November 5, 1959, JA 86, 108). 


The issue of the existence or non-existence of a contract 
was carefully presented to the jury in the Court’s charge, 
as follows (JA 647-650, 652): 


‘‘'There have been many references in the trial of this 
case to the word ‘contract’, and the Court is required 
to define what constitutes a contract to you and to 
attempt to define some of the words that go into the 
definition of a contract. 


“<This is not a simple task. I have in my chambers a 
five-volume set of books on contracts, and there are 
hundreds of pages given to the definition of what is a 
contract. Consequently, the Court must deal with 
essentials in defining this word and its elements to you. 


“The simplest definition of ‘contract’ which I can 
give to you is this: 


“‘A contract is an agreement whereby, for a con- 
sideration, two or more legally-competent persons 
agree to do or not to do an act or acts which are not 
prohibited by law. 


8 The appellant, in its brief (p. 22), argues that the trial court disagreed 
with Jury Finding No. 2, that there was a mutual understanding that the 
defendant’s proposal was not to be a firm bid. The appellant’s argument 
overlooks the fact that the District Judge cited Jury Finding No, 2 in support 
of two of his own findings, (See Court’s Findings Nos. 8 and 11, JA 
670-671). 


4 Counsel for the plaintiff specifically asked the Court to require the jury 
to return a general verdict. Counsel stated (Tr. 915): ‘‘As I understand, 
a proper question fourteen would be: Is the defendant liable to the plain- 
tifff Yes or nof’’ 
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“To enlarge upon this definition somewhat, I might 
point out that the essential elements of a contract are: 
First, an offer and an acceptance; second, two or more 
competent parties; third, a consideration, exercised in 
a form required by law; fourth, a lawful object, and 
accompanied by the genuine consent of both parties 
to the contract. 


“An offer, as an element of a contract, is a proposal 
to make a contract. It must be made by the person 
who is to make the promise; and it must be made to 
the person to whom the promise is made. The offer 
may be made either orally or in writing, but in what- 
ever way it is made, it is not in law an offer until it 
Some to the knowledge of the person to whom it is 

e. 


‘‘Throughout this case, you have heard the words 
‘bid’ or ‘firm bid’ referred to. 


‘<A bid or a firm bid is an offer to perform a con- 
tract for work and labor or supplying materials at a 
specified price. In contrast to an offer, there is what 
is known as an invitation to deal or bargain, or what 
may be called preliminary negotiation. 


‘A bargaining transaction usually begins with what 
may be described as preliminary negotiation. This 
may include mere general discussion of a very in- 
definite character. Much of this preliminary negotia- 
tion may be totally inoperative to affect the legal 
relations of the parties involved. 


‘“‘The term ‘preliminary negotiation,’ however, may 
be used to include all those communications and other 
events in a bargaining transaction that are antecedent 
to the offer and acceptance. 


‘‘In the preliminary haggling process, there are 
frequently offers and counteroffers, each one of which 
has a certain legal operation, but none of which is 
transformed into a contract for lack of an acceptance 
on the part of the offeree. In determining whether a 
bargaining transaction actually results in the making 
of a contract, it is frequently necessary to consider 
all of the preliminary negotiations, all of the offers and 
counteroffers, interpreting the various expressions of 
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the plaintiff and the defendant that the proposal was not 
to be a firm bid (Jury’s Answers to Interrogatories Nos. 
1, 23 JA 662). Finally, in its general verdict, the jury 
found for the defendant (Jury’s Answer No. 14, JA 664).* 
In effect, therefore, the jury found that there was no 
contract. 


The question whether there was a contract, a meeting 
of the minds, was a “‘legal issue”? upon which the verdict of 
the jury, if supported by evidence, is final. (See Supple- 
mental Pretrial Proceeding, November 5, 1959, JA 86, 108). 


The issue of the existence or non-existence of a contract 
was carefully presented to the jury in the Court’s charge, 
as follows (JA 647-650, 652) : 


‘‘'There have been many references in the trial of this 
case to the word ‘contract’, and the Court is required 
to define what constitutes a contract to you and to 
attempt to define some of the words that go into the 
definition of a contract. 


“‘This is not a simple task. I have in my chambers a 
five-volume set of books on contracts, and there are 
hundreds of pages given to the definition of what is a 
contract. Consequently, the Court must deal with 
essentials in defining this word and its elements to you. 


“The simplest definition of ‘contract’ which I can 
give to you is this: 


“‘A contract is an agreement whereby, for a con- 
sideration, two or more legally-competent persons 
agree to do or not to do an act or acts which are not 
prohibited by law. 


3 The appellant, in its brief (p. 22), argues that the trial court disagreed 
with Jury Finding No. 2, that there was a mutual understanding that the 
defendant’s proposal was not to be a firm bid. The appellant’s argument 
overlooks the fact that the District Judge cited Jury Finding No. 2 in support 
of two of his own findings. (See Court’s Findings Nos. 8 and 11, JA 
670-671). 


4 Counsel for the plaintiff specifically asked the Court to require the jury 
to return a general verdict. Counsel stated (Tr. 915): ‘‘As I understand, 
& proper question fourteen would be: Is the defendant liable to the plain- 
tiff? Yes or nof’” 
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“To enlarge upon this definition somewhat, I might 
point out that the essential elements of a contract are: 
First, an offer and an acceptance; second, two or more 
competent parties; third, a consideration, exercised in 
a form required by law; fourth, a lawful object, and 
accompanied by the genuine consent of both parties 
to the contract. 


‘‘ An offer, as an element of a contract, is a proposal 
to make a contract. It must be made by the person 
who is to make the promise; and it must be made to 
the person to whom the promise is made. The offer 
may be made either orally or in writing, but in what- 
ever way it is made, it is not in law an offer until it 
Some to the knowledge of the person to whom it is 
made. 


‘“‘Throughout this case, you have heard the words 
‘pid’ or ‘firm bid’ referred to. 


‘‘A bid or a firm bid is an offer to perform a con- 
tract for work and labor or supplying materials at a 
specified price. In contrast to an offer, there is what 
is known as an invitation to deal or bargain, or what 


may be called preliminary negotiation. 


‘A bargaining transaction usually begins with what 
may be described as preliminary negotiation. This 
may include mere general discussion of a very in- 
definite character. Much of this preliminary negotia- 
tion may be totally inoperative to affect the legal 
relations of the parties involved. 


‘‘The term ‘preliminary negotiation,’ however, may 
be used to include all those communications and other 
events in a bargaining transaction that are antecedent 
to the offer and acceptance. 


“In the preliminary haggling process, there are 
frequently offers and counteroffers, each one of which 
has a certain legal operation, but none of which is 
transformed into a contract for lack of an acceptance 
on the part of the offeree. In determining whether a 
bargaining transaction actually results in the making 
of a contract, it is frequently necessary to consider 
all of the preliminary negotiations, all of the offers and 
counteroffers, interpreting the various expressions of 
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the parties, in order to form a judgment as to whether 
they ever finally expressed themselves as in agreement 
on completed and definite terms. 


‘‘The determination of whether a certain communica- 
tion by one party to another is an operative offer, that 
is, a firm bid, and not merely an inoperative step in the 
preliminary negotiation, is a matter of interpretation 
in the light of all of the surrounding circumstances. 
If from a promise or manifestation of intention or 
from circumstances existing at the time, the person 
to whom the promise or manifestation is addressed 
knows or has reason to know that the person making 
it does not intend it as an expression of his fixed 
purpose, until he has given a further expression of 
assent, he has not made an offer. 


‘An acceptance is the assent of the offeree to enter 
into a legal relationship with the offeror, and this 
acceptance must be absolute, unconditional and iden- 
tical with the terms of the offer. 


“¢To constitute a contract, there must be an accept- 
ance of the firm offer. Until the offer is accepted, 


both parties have not assented, or, to use some more 
seeee language, there has been no meeting of the 
minds. 


“I told you that one of the essential elements of a 
contract is consideration. Consideration is the price 
paid for the promisor’s undertaking, given in exchange 
for a promise. It may be either some right, interest, 
profit or benefit accruing to one person or some for- 
bearance, detriment, loss of responsibility to the other 
person. Consideration, in its basic meaning, means 
something which is of value in the eye of the law. 


‘¢Mutual and genuine consent is essential to every 
contract. The entries of parties into a contractual 
relationship must be manifest by some intelligible con- 
duet, act or sign. The apparent mutual assent of the 
parties essential to the formation of a contract must 
be gathered from their outward expressions and their 
acts. That is, whether there was a meeting of the 
minds is to be determined by the parties’ express or 
displayed intentions. 
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‘There has been frequent use of the word, ‘negotia- 
tion’ in this trial. 

“The word ‘negotiation’ was defined in the Court 
of Appeals opinion relating to this case as follows: 


‘¢ ‘Negotiation is a process of submission and con- 
sideration of offers, until an acceptable offer is made 
and accepted, or until it becomes apparent that no 
acceptable offer will be made. 


‘¢ «The brevity or the length of the haggling does 
not remove it from the definition of negotiation. If 
the first offer is accepted, the negotiation is con- 
cluded and a contract is made, just as it would be 
if the fifth or fiftieth offer had been the accepted 
one’ ”? 


Counsel for the Government made no objection to the 
Court’s charge as given (JA 656). 


In reaching its verdict on this issue, as defined and ex- 
plained by the Court, the jury had for consideration all the 


evidence which is set forth in appellee’s counter-statement 
of the case at the beginning of this brief. Without repeat- 
ing that statement, we summarize the salient features of 
the evidence: 


1. The course of dealing between the parties in connec- 
tion with the previous Camp Ritchie Proper Contract. The 
Contracting Officer, Colonel McCutchen, asked for proposals 
‘for the purpose of negotiating a contract’’. The defend- 
ant submitted a proposal, as did two other contractors. 
The contracting officer did not accept any of the proposals 
but requested that they be revised. The proposals having 
been revised, the contracting officer negotiated with the 
defendant on price, and finally offered to make the contract 
with the defendant at a certain price. This offer was 
accepted by the defendant. 


2. The preliminaries leading up to the defendant’s pro- 
posal of October 2, 1951, were identical with those which 
occurred in the case of the first Camp Ritchie Proper Con- 
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tract. Colonel McCutchen asked for proposals ‘‘for the 
purpose of negotiating a construction contract’’ and stated 
that ‘‘negotiations will be conducted with those submitting 
the three lowest proposals to determine the final conditions 
and price’’. He stated that no bid bond would be required. 
It was understood by the defendant, and Colonel McCutchen 
so testified at trial, that a bid bond was not required for 
the reason that any bid was subject to change by negotia- 
tion, which might either increase or decease the cost. 


3. The representatives of the defendant, who submitted 
the proposals for both the first and the second Camp 
Ritchie Projects, testified positively that it was their clear 
and definite understanding that the proposal of October 
2, 1951, was not to be a firm bid and was not to be so 
considered by the Government; that had there been the 
slightest intimation to the contrary, they would never have 
submitted the proposal at all. 


4. There was a square conflict in the testimony with 
respect to the meeting of October 12, 1951, in Colonel 
McCutchen’s office. The plaintiff contended that at this 
meeting the representatives of the defendant, after tele- 
phoning the defendant’s president, announced that the 
defendant was ‘‘taking the contract’’; and that the defend- 
ant’s representatives otherwise indicated at this meeting 
that the defendant was accepting the contract. On the 
other hand, the defendant’s witnesses denied that any 
telephone call to the defendant’s president had been made, 
and denied that they had announced that the defendant 
‘twas taking the contract’’. Furthermore, there was no 
reference to the alleged telephone call, or to the alleged 
announcement, in the transcript of the conference intro- 
duced in evidence by the plaintiff. The defendant’s 
witnesses testified that their questions at the meeting with 
respect to time of performance and other contract con- 
ditions were hypothetical, being asked upon the assumption 
that the defendant might ultimately accept the work. 


31 


Finally, the defendant’s witnesses testified, without con- 
tradiction, that at the meeting in Colonel MeCutchen’s 
office, he stated that the defendant did not have a contract 
and that the Government could not make him accept the 
contract. 


We submit that this summary of the evidence clearly 
demonstrates the basis for the jury’s findings and verdict. 
From these facts, the jury might properly draw the con- 
clusion that the defendant’s proposal was not intended 
to be a firm bid and that there was a mutual understanding 
between the parties that it was not to be considered a firm 
bid. The jury might well have concluded from this evidence 
that having received from the defendant a proposal, which 
on its face was so highly advantageous to the Government, 
the Contracting Officer determined to disregard his pre- 
vious understanding with the defendant and summarily 
to accept the proposal. Finally, the jury was certainly 
justified in finding, on the conflicting evidence, that the 


defendant never agreed to perform the contract at the 
price stated in its proposal. In short, there was plainly an 
evidentiary basis for a finding by the jury that there was 
never a meeting of the minds, that no contract ever came 
into existence, and that the verdict should, therefore, be 
for the defendant.® 


Iv 


IF A CONTRACT HAD EXISTED, THE DEFENDANT WOULD 
HAVE BEEN ENTITLED TO RESCISSION 


The verdict of the jury, that no contract between the 
parties ever came into existence, made the question of 
rescission academic. Nevertheless, the trial judge, in a 


5 Appellant’s brief (15, 44) states that the jury deliberated for two days, 
indicating ‘‘that the vote was a marginal one’’. It should be noted however 
that the jury was at the Courthouse only from 10:00 AM until 4:30 PM or 
4:50 PM, with ‘‘time out’’ for lunch, and was allowed to separate at night 
(JA 11). In a case of such complexity, deliberation of this length was to be 
expected. 
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proper exercise of caution, made findings of fact and 
conclusions of law on this issue. The appellant now 
attacks the Court’s conclusions. 


The second defense was (JA 68-69, 74-75) : 


“¢. . . that if a contract did come into existence, it 
should be rescinded because of excusable mistakes in 
its proposals which were known or should have been 
known to plaintiff resulting from (1) errors and omis- 
sions in computations, (2) the mistaken belief of the 
defendant, known to the plaintiff, that another contract 
(for construction at Camp Ritchie Proper) between the 
parties at the same situs would continue, and (3) a 
failure to include the possibility of termination of this 
other contract (for construction at Camp Ritchie 
Proper) as a cost factor in its bid.’’ 


Upon the basis of elaborate findings of fact, the trial 
court concluded as a matter of law (JA 678-679): 


“<7, If a contract had existed between the plaintiff 
and the defendant, the defendant would be entitled to 
rescission because of excusable mistakes and errors in 
its proposal of October 2, 1951. 

“<9 The defendant is not barred by laches from 
asserting the plea for rescission. 

“3. The defendant has not waived its right to 
rescission of the contract for mistakes in its proposal 
of October 2, 1951.”’ 


In making its findings of fact and conclusions of law, 
the Court had before it the advisory findings of the jury 
that (1) there were in fact actual mistakes in a substantial 
amount in the proposal of October 2, 1951 (Jury Finding 
No. 7, JA 663); that these mistakes did not arise from 
the defendant’s negligence (Jury Finding No. 8, JA 663) ; 
and that the mistakes should have reasonably been known 
to or recognized by the plaintiff prior to acceptance of 
the proposal of October 2, 1951 (Jury Finding No. 10, JA 
663). The jury made these findings after the Court in its 
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charge had carefully and accurately defined and explained 
the nature and elements of ‘‘mistake’’ and ‘‘negligence”’ 
(JA 650-651). 


The trial judge found that in its proposal of October 2, 
1951, the defendant mistakenly estimated the cost of mis- 
cellaneous metals at $93,000 whereas this cost should have 
been $248,000—an error of $150,000. In this connection, 
the Court found that (Finding No. 11, JA 671): 


‘s_. . This error was caused by the fact that the de- 
fendant based its bid for miscellaneous metals upon a 
sub-bid in the amount of $88,000 received from Potts 
Manufacturing Company by telephone on the morning 
of October 2, 1951. The defendant mistakenly believed 
that the Potts bid included all of the miscellaneous 
metals called for by the request for proposals, whereas 
in fact this sub-bid did not include any of the work and 
materials called for by Addendum No. 2 to the request. 
The Potts bid was the only one received by the defend- 
ant for this particular item prior to the submission of 
the defendant’s proposal. In submitting its proposal 


in respect of some items without having received sub- 
bids, the defendant relied upon its understanding that 
its proposal was not a final bid and might be later 
corrected.”’ 


Although the Court made no finding on this item, one way 
or another, the uncontradicted testimony of Mr. McShain 
was that in making up the proposal on concrete and cement 
work, the contractor’s estimator had used a unit price of 
$40 a yard, the standard unit price for the construction 
of an ordinary building. In view of the fact that the build- 
ing called for in the specifications was to be constructed 
under a mountain, the price should have been $80 a yard. 
This mistake resulted in an error of $251,199 (McShain, 
273-277). 


In addition, the trial court found that ‘‘when it submitted 
its proposal of October 2, 1951, the defendant believed that 
work on the first Camp Ritchie job would continue for about 
a year and a half, and submitted its proposals in reliance 
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upon this belief.’”? (Finding No. 24, JA 675-676). The 
finding by the Court confirmed similar findings by the 
jury (Jury Finding Nos. 5, 6, JA 663). 


The trial court found that before the defendant’s pro- 
posal of October 2, 1951, was submitted, the plaintiff was 
considering the cancellation of all or a substantial portion 
of the defendant’s first Camp Ritchie contract (Find- 
ing No. 25, JA 676); and that on November 5, 1951, seven 
million dollars worth of this work was eliminated from the 
contract (Finding No. 23, JA 675). Although the plaintiff 
knew, when it undertook to accept the defendant’s proposal 
of October 2, 1951, that the proposal was submitted in 
reliance upon the continuance of the earlier contract, the 
plaintiff gave the defendant no intimation that the cancella- 
tion of the earlier contract was under consideration (Find- 
ing No. 23, JA 675). The Court found that ‘‘The cutback 
seriously prejudiced the financial ability of the defendant to 
carry out the work called for by its proposal of October 
2, 1951, for the cutback made it impracticable, if not impos- 
sible, to spread overhead expenses between the two jobs 
and, in addition, the cutback reduced the amount of the de- 
fendant’s profits under the first contract to such an extent 
that it was not possible for the defendant to absorb any 
substantial loss on the second job.”’ (Finding No. 24, JA 
675-676). 


The Court made no specific finding on the matter of the 
defendant’s negligence, but did find that in preparing its 
estimate and in submitting its proposal, the defendant re- 
lied upon its understanding that the defendant’s bid would 
not be a firm bid and that any mistakes might be corrected 
in subsequent negotiations (Finding Nos. 8, 11, JA 670- 
671). 


On the matter of notice to the plaintiff of the defendant’s 
mistakes, the Court found (Finding No. 21, JA 674): 


“<On October 24, 1951, defendant’s president and 
other representatives of the defendant discussed with 
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the Contracting Officer the fact that the defendant had 
made mistakes in its proposal. There is no evidence 
that the plaintiff was prejudiced in any way by the de- 
fendant’s delay in making its claim of mistake. On the 
contrary, the plaintiff exhibited a willingness to hold 
matters in abeyance, pending discussions between the 
arties in an attempt to settle the question of the de- 
Pancantes liability under the alleged contract. It was 
not until January 9, 1952, while the matter was pending 
before the Comptroller General for his decision as to 
defendant’s liability, that the plaintiff terminated the 
defendant’s right to proceed under the contract. The 
plaintiff did not finally award the contract to another 
contractor until some time after February, 1952.”’ 


The Court found that, under the circumstances of the 
case, the evidence did not show that the plaintiff had con- 
structive notice of the defendant’s mistakes, that the dif- 
ference between the defendant’s bid and that of the next 
lowest bidder did not in and of itself put the plaintiff on 
notice (Finding No. 14, JA 672). 


The appellant in its brief does not attack the Court’s 
findings of fact. In any event, of course, these findings 
may not be set aside unless clearly erroneous. Federal 
Rules of Civil Procedure, Rule 52(a); Dollar v. Land, 87 
U.S. App. D.C. 214, 184 F. 2d 245 (1950), cert. den., 340 
U.S. 884, reconsidered, 341 U.S. 737; United States v. 
Yellow Cab Co., 338 U.S. 338 (1949), 94 L. ed. 150; Orvis 
v. Higgins, 180 F. 2d 537 (CCA 2, 1950). 


The mistakes found by the Court were substantial, and 
justified the rescission of the contract. In the first place, 
as the Court found (JA 672), and as the appellant is forced 
to concede (Appellant’s Brief, 41), the simultaneous ex- 
istence of the two contracts for work at Camp Ritchie 
was an advantage worth approximately $300,000 to the 
defendant. The defendant submitted its proposal in reli- 
ance upon this advantage, and in reliance on the belief, 
known to the plaintiff at the time, that the advantage 
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would continue. The evidence justified the conclusion, how- 
ever, that at the very time the defendant submitted its 
proposal the plaintiff was contemplating the cancellation 
of the first contract; but the plaintiff gave no intimation of 
this fact to the defendant. In the circumstances of the 
ease this conduct of the plaintiff, which came perilously 
close to fraud, might alone have justified rescission. As 
Mr. McShain testified (J.A 257), the defendant would never 
have submitted a proposal in the absence of such a belief. 
In any event, it is plain that the defendant submitted its 
proposal under a mistaken belief, which was induced and 
nurtured by the plaintiff. 


The appellant argues (Appellant’s Brief, 42-44) that any 
loss to the defendant resulting from the cancellation of 
the first contract was or would have been compensated 
by the settlement between the Government and the defend- 
ant for work performed under that contract. The argu- 
ment is difficult to understand. The settlement on the first 
contract related only to work performed under that con- 
tract; it had nothing to do with any loss or prospective 
loss under any other contract (McShain, JA 321-322). 


The Court also found, and the evidence clearly supports 
the finding, that the defendant made an excusable error of 
$155,000 in its proposal for the installation of miscellaneous 
iron. 


We therefore have errors, found by the Court, amount- 
ing to $455,000, which as the appellant points out, is almost 
seven percent of the amount bid. 


The errors found by the Court would clearly justify 
the rescission of the contract, had a contract existed. Mof- 
fett, Hodgkins and Clarke Company v. Rochester, 178 US. 
373 (1900); Alta Electric and Mechanical Company, Inc. 
v. United States, 90 Ct. of Cls. 466 (1940) ; Kemp v. United 
States, 38 F. Supp. 568, D.C.M.D. (1941); St. Nicholas 
Church v. Kropp, 135 Minn. 115, 160 N.W. 500 (1916); 
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Board of Regents of Murray State Normal School v. Cole, 
209 Ky. 761 273 S.W. 508 (1925) ; Kutsche v. Ford, 222 
Mich. 442, 192 NW. 714 (1923). 


In the Moffett case there was a mistake of $63,000 in 
a bid of $857,552. The mistake was caused by pricing cer- 
tain excavations at $1.50 a cubic yard and $0.50 a cubic 
yard, when the prices should have been $15.00 and $0.70 
a cubic yard respectively. The Court held that rescission 
was justified. 

It should be noted also that in the Moffett case the con- 
tractor’s error was caused by a mistake in pricing. In 
the case at bar, a similar error in pricing concrete and ce- 
ment work resulted in an error of $251,199 (JA 273-277). 
While the district judge made no finding with respect to this 
error, one way or the other, it was demonstrated by the 
uncontradicted testimony and clearly supports the conclu- 
sion that rescission should have been granted. 


The conclusions of the district judge that the defendant 
was not barred by laches from asserting the plea for a 
rescission, nor had the defendant waived its right to re- 
scission, find abundant support in the findings. The Court 
found that at the meeting of October 12, 1951, when the 
defendant’s representative raised certain questions with 
respect to performance and time and the inclusion of cer- 
tain work and facilities under the specifications, ‘‘He made 
it clear that he was not ‘accepting the contract’ or acknowl- 
edging the existence of a contract but was raising these 
questions so that the defendant might know what the situ- 
ation would be ‘in case there was a contract’ ’’ (Finding 
No. 16, JA 673). Furthermore, the Court found that the 
discussions between the plaintiff and the defendant sub- 
sequent to October 12, 1951, related to the dispute between 
the parties as to whether or not there was in fact a con- 
tract (Finding No. 26, JA 676). 


The appellant argues that Mr. McShain recognized the 
existence of a contract on December 21, 1951, when he 
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‘assured Colonel McCutchen that it was their intention 
whatever the decision of the Comptroller General might 
be, whether favorable or otherwise, to proceed with the 
contract (Appellant’s Brief, 41). The Court found, how- 
ever, that what Mr. McShain said was (Finding No. 26, 
JA 676, 677; Finding No. 27, JA 677) : 


«<. . . that after the matter was submitted to the 
Comptroller General and the Comptroller General 
rules there was a definite contract, I said ‘We will, 
in spite of the tremendous loss, we will still go through 
with the job. On the other hand,’ I said, ‘if the 
Comptroller General rules that there was not a con- 
tract,’ I said, ‘then I still will sit down with the Corps 
of Engineers in an attempt to save them any amount 
of money possible, and work out some compromise 
that will be mutually satisfactory.’ ”’ 


The contract here involved was purely executory. As 
we have seen, the district court found that there was no 
evidence that the plaintiff was prejudiced in any way by 


the defendant’s delay in making its claim of mistake. On 
the contrary, the plaintiff exhibited a willingness to hold 
matters in abeyance pending discussions between the parties 
in an attempt to settle the question of the defendant’s lia- 
bility under the alleged contract (Finding No. 21, JA 674 
675). In the light of this finding it is difficult to understand 
the appellant’s claim that McShain was guilty of laches. 


We submit that on the entire record the Court’s find- 
ings and conclusions were proper and justified, and that 
had there been a contract equity and fair dealing would 
have required its rescission. 
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v 


THE AGREEMENT BETWEEN THE SECRETARY OF THE ARMY 
AND THE DEFENDANT FOR THE SUBMISSION OF THE DIs- 
PUTE TO THE COMPTROLLER GENERAL FOR DECISION 
WAS VALID 

The Secretary of the Army was competent to agree with 
the defendant that the dispute between the parties as to 
the existence of a contract should be submitted to the Comp- 
troller General for decision and that the parties would abide 

by the Comptroller General’s decision. United States v. 

Moorman, 338 U.S. 457 (1950) ; United States v. Wunder- 

lich, 342 U.S. 98 (1951) ; Wildermuth v. United States, 195 

F. 2d 18, 23 (CCA 7, 1952) ; Aktiebolaget Bofors v. United 

States, 90 U.S. App. D.C. 92, 95, 194 F. 2d 145, 148 (1951). 


In United States v. Moorman, 338 U.S. 457 (1950), the 
Supreme Court held that a Government contract might pro- 
vide for administrative decision and settlement of all dis- 
putes, both of law and of fact, arising under the contract. 


The only differences between the Moorman case and this 
case are: (1) instead of the Secretary of War, in this case 
the Secretary of the Army and the Comptroller General 
were the final administrative authorities; and (2) the agree- 
ment here involved was oral rather than written. The first 
difference is without substance for the parties certainly may 
agree that disputes may be settled by any responsible gov- 
ernmental agency. As is seen in cases referred to in the 
opinion in the Moorman case, disputes have been settled 
under the terms of contracts by a ‘‘District Quarter- 
master’’, an ‘‘Army officer or other agent designated by 
the United States’’, a ‘‘railroad’s chief engineer’’, and 
a contracting officer. 


The second difference, that the agreement was oral, 
cannot make invalid what if in writing is valid and bind- 
ing. It is important to observe that the oral agreement 
was not one for the procurement by the Government of 
services, supplies, or materials which would be subject 
to Government procurement regulations, nor did the de- 
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cision of the Comptroller General require the payment 
of money to the contractor. There was only an agreement 
to submit to administrative decision the question of whether 
a contract existed. The advantage to each party of an 
early decision was unmistakable. The defendant relied 
upon the agreement and the plaintiff is bound by it. See 
Edmund J. Rappoli Company v. United States, 98 Ct. Cls. 
499, 517-518 (1943). 


In support of its argument that the agreement between 
the Secretary of the Army and the defendant was invalid, 
the appellant cites a number of cases (Appellant’s Brief, 
28-29). Many of these cases antedate the Moorman deci- 
sion. Many of them involve a decision to pay money on 
an unliquidated claim for damages. Such cases are not in 
point here, where the only issue was the existence or 
non-existence of an executory contract. In any event, we 
submit that the Moorman case is controlling. 


The Moorman decision was reaffirmed by the Supreme 
Court in the case of United States v. Wunderlich, 342 U.S. 
98 (1951). 


On May 11, 1954, the following Act of Congress was ap- 
proved, being Public Law 356, Ch. 199, 83rd Congress, 2nd 
Session (68 Stat. 81) : 


‘¢An act to permit review of decisions of the heads of 
departments, or their representatives or boards, in- 
volving questions arising under Government contracts. 
“‘Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress 
assembled, That: 


‘“‘No provision of any contract entered into by the 
United States, relating to the finality or conclusiveness 
of any decision of the head of any department or 
agency or his duly authorized representative or board 
in a dispute involving a question arising under such 
contract, shall be pleaded in any suit now filed 
or to be filed as limiting judicial review of any 
such decision to cases where fraud by such official 
or his said representative or board is alleged: 
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Provided, however, That any such decision shall 
be final and conclusive unless the same is fraudulent 
or capricious or arbitrary or so grossly erroneous as 
necessarily to imply bad faith, or is not supported by 
substantial evidence. 


“See. 2. No Government contract shall contain a 
provision making final on a question of law the de- 
cision of any administrative official, representative, or 
board.”’ 


House Report No. 1380, March 22, 1954 (to accompany 
S. 24, 88rd Congress, 2nd Session), recited that the purpose 
of this Act was to overcome the effect of the Wunderlich 
decision. The report stated: 


“After extensive hearings, it has been concluded that 
it is neither to the interests of the Government nor to 
the interests of any of the industry groups that are 
engaged in the performance of Government contracts 
to repose in Government officials such unbridled power 
of finally determining either disputed questions of 


law or disputed questions of fact arising under Gov- 
ernment contracts. ** * A continuance of this situ- 
ation will render the performance of Government work 
less attractive * * *.’? (Emphasis ours) 


It is thus clear that during the period of this case and 
until the passage of the Act of May 11, 1954, contractors 
could make agreements with the Government that disputes 
arising between them would be referred for decision to 
an agency head or officer or other person, whose decision 
should be final and conclusive on both parties. 


VI 


THERE IS AN EVIDENTIARY BASIS FOR THE FINDING OF THE 
JURY THAT THERE WAS AN AGREEMENT THAT THE 
PARTIES WOULD BE BOUND BY THE DECISION OF THE 
COMPTROLLER GENERAL 


The jury found that there was an agreement between the 
plaintiff and the defendant that the parties would abide 
by the decision of the Comptroller General (Jury Finding 
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No. 13, JA 664). This finding was specifically confirmed by 
the Trial Court (Findings Nos. 26, 27, 28, JA 676-677). 


There was a substantial evidentiary basis for the find- 
ing of the jury. 


Mr. McShain testified that there was ‘‘a definite under- 
standing’’ between him and the Secretary of the Army 
that the dispute would be submitted to the Comptroller 
General for a final decision (JA 267-268). When he ad- 
vised the contracting officer of this arrangement with the 
Secretary of the Army, the contracting officer agreed to 
‘stand by and wait for the decision of the Comptroller 
General’? (JA 268). Thereafter, the Secretary of the 
Army submitted the matter in great detail to the Comp- 
troller General and requested his ‘‘decision on the ques- 
tion involved at your earliest convenience.’’ (JA 597, 600, 
610). 


The testimony of Mr. McShain with respect to his agree- 


ment with the Secretary of the Army was uncontradicted. 
In the light of the uncontradicted testimony of Mr. McShain 
and the conduct of the Secretary of the Army in submitting 
the matter to the Comptroller General, can it be said that 
there was no reasonable basis for the jury’s conclusion 
that the Secretary of the Army agreed to submit the matter 
to the Comptroller General for final decision? We think 
not. 


The appellant says that the Comptroller General was ‘‘a 
friend’’ of Mr. McShain, the defendant’s president; that 
Mr. McShain discussed the controversy with the Comp- 
troller General before it was submitted to that officer 
for decision; and that Mr. McShain improperly failed to 
disclose to the Secretary of the Army the fact of this friend- 
ship and this conversation (Appellant’s Brief, 11, 32-33). 
The record shows conclusively, however, that Mr. McShain 
knew the Comptroller General only casually, having met 
him only two or three times on official business; that his 


43 


meetings with the Comptroller General resulted from the 
fact that Mr. McShain’s company had built the General 
Accounting Office building; and that he discussed the Camp 
Ritchie matter with the Comptroller General ‘‘just in a 
very vague fashion, with no details at all.’’? (JA 306, 323). 
We submit that the appellant’s attack on Mr. McShain is 
not justified. 
vo 
THE APPELLANT'S OTHER CONTENTIONS 


The appellant concludes its brief with a scattering of 
insubstantial complaints which require little, if any, com- 
ment (Appellant’s Brief, 44-46). 


1. Appellant complains of what it calls ‘‘the reinstate- 
ment of legal defenses’? (Appellant’s Brief, p. 44). As 
we have already shown (supra p. 24), there is no “‘law of 
the case’’ in respect of interlocutory orders in this 
jurisdiction. 

2. The appellant complains of the admission of Defend- 
ant’s Exhibit No. 6 and its counterpart, Plaintiff’s Ex- 
hibit No. 10. We do not understand how the appellant 
can complain of the admission of its own exhibit. De- 
fendant’s Exhibit No. 6 was substantially a repetition of 
Plaintiff’s Exhibit No. 10. 


3. The appellant complains that the Court restricted 
cross-examination of Mr. McShain. This, of course, was 
the matter within the sound discretion of the trial judge. 


4, The appellant complains of the Court’s charge to the 
jury. Counsel for the appellant, however, made no such 
complaint to the trial court, although invited to do so (JA 
655-656). 


5. The appellant complains that the opinion of the Comp- 
troller General was sent to the jury room. The opinion 
was marked as an exhibit (Defendant’s Exhibit No. 30), 
received in evidence without objection, and read to the 


jury. 
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6. The appellant complains that the opinion of this Court 
was not sent to the jury room. The opinion was carefully 
explained to the jury by the trial judge, and he read a sub- 
stantial portion of it to the jury (JA 642-643, 652). It was 
not received in evidence. 


CONCLUSION 


It is a fair conclusion from the evidence in this case that 
the Government permitted and induced a contractor to 
submit a bid in reliance upon a belief which the Govern- 
ment knew to be erroneous but which the Government did 
not correct; that there were also substantial mistakes in 
the bid itself; that having received the bid, the Government 
claimed that the contractor was caught by it, and the 
Government repudiated an understanding that it was not 
to be a firm proposal which could not be corrected by the 
contractor; and that having agreed to submit the resulting 
controversy to the Comptroller General for final decision, 
the Government repudiated this agreement when the de- 
cision did not please it. We submit that what the Court 
of Claims said in Edmund J. Rappoli Co. v. United States, 
98 Ct. Cls. 499, 517-518 (1943) is apposite here: 


“‘The defendant contends that, admitting the mistake, 
it cannot be corrected because of the parol evidence 
rule. It says that it ean, being fully aware that a con- 
tractor with whom it is dealing has made a mistake 
in his computation, persuade him by fair words and 
promises that the mistake will be corrected according 
to the Government’s routine, and thus induce him to 
sign the contract embodying the mistake, and then turn 
upon him and say, now you have signed it and you are 
caught. 


“Of course no single official of the Government has 
done all these things to this plaintiff, but if all the 
actions of all of the officials involved had been taken 
by one person, they would have added up to what we 
have said. And they would have fallen well below 
required standards of fair dealing. We have recently 
said that an entity such as a Government, which acts 


45 


through its many agents, must so coordinate the activ- 
ities of its agents that the sum of their actions is up 
to the standard of fair dealing that is required of 
common men.’’ 


We submit that the judgment of the Court below should 
be affirmed. 
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I 
FACTS 
A. Appellee’s “Counter-Statement” 
Despite appellee’s encouraging promise on the first page 
of its brief to give; 


a full and complete statement of the evidence upon 
whine the jury’s verdict and the court’s findings were 
ed, 


it appears that its ‘“Counter-statement of the Case’’ is 
almost entirely a verbatim transcript of the findings drafted 
and proposed by appellee; those accepted by the court 
together with those rejected by the court. The only lack 
is any substantial reference to the evidence of record or 
to any findings unfavorable to appellee’s position. 


1. The infirmities of appellee’s proposals which were 
adopted as findings by the court have already been pointed 
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out in some detail in the government’s Objections to Find- 
ings (J.A-679-684) to which reference is respectfully made 
for rebuttal of any matters not covered in our original 
brief. 


2. As to the additional statements, which appellee has 
added to the findings in order to make a case, it will be 
found that most are unsupported by the record citations 
given, a deficiency usually covered by characterizing them 
as ‘‘uncontradicted’’ or ‘‘no evidence to the contrary’’. 
Three examples should illustrate this technique. 


a. On page 9 of appellee’s brief it is stated that the testi- 
mony of McShain and Hauck was ‘‘uncontradicted”’ in 
the record to the effect that the Engineer’s contracting 
officer had been informed by other bidders that they 
knew McShain had made ‘‘a terrific mistake in its bid.”’ 
Like most ‘‘uncontradicted evidence,’’ statements in 
appellee’s brief, it is flatly contradicted by the con- 
temporaneous statement of the same witness in writing. 


In defendant’s Exhibit 13 (JA-520) prepared and sent 
to the Contracting Officer by McShain on November 
15, 1951: 


Through another contact, I [McShain] have heard 
from two other of our competitors, both of whom 
state that it is obvious to them—in comparing our 
bid with their costs on the job—that our bid reflected 
a mistake. 


That letter was written one day after the Contracting 
Officer is asserted to have made the statement to 
McShain—a contradiction nine years closer to the 
event. Now appellee says it is ‘‘uncontradicted’’, that 
it wasn’t this other ‘‘contact’’ at all, it was the con- 
tracting officer who made this statement.’ 


1 Purely as a matter of interest, this change of attribution to the contracting 
officer, (presumably to charge notice of the claim of mistake) is first found 
in the affidavit prepared by McShain’s attorney for submission to the Comp- 
troller Genera] in January, 1952 (JA-615). The claim, of course, was re- 
jected by the court which held that appellant had neither actual nor construc- 
tive notice of mistake before accepting the bid. 
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b. Another ‘‘uncontradicted’’ item (p. 15) states that 
McShain’s testimony with regard to his ‘‘agreement’’ 
with the Secretary of the Army was not contradicted. 
In the first place the testimony immediately preceding 
the statement fails to spell out any agreement and in 
the second place it is contradicted by all of the con- 
temporaneous documents signed both by McShain and 
his attorney (who was also present). Seven such 
contradictions of record are identified in appellant’s 
brief (pp. 31, 32). 


A ‘‘no evidence whatever’’ assertion (p. 9, ftn.) states 
that there was not only no evidence that McShain was 
pressing for the award of the contract but that all the 
evidence is to the contrary. Of necessity no record 
reference is given. Not only does the record show that 
McShain’s representatives demanded and received an 
extension of time on October 12 for the avowed reason 
that the engineers had not made the award to them 
quickly enough (JA-498) but appellee thereafter wrote 
again demanding this time for the same reason and 
tried to get an additional 10 days besides (Pl. Ex. 15, 
JA-510). Moreover, within a short time Hanck ad- 
vised the Assistant District Engineer that they were 
already working on the second contract (JA-359-360)? 


. Appellee’s brief on page 12 states ‘‘There is no evi- 
dence that the plaintiff was prejudiced in any way 
by the defendant’s delay in making his claim of 
mistake.’’ 


(i) The appellee asked the court below to make such 
a finding and it did. Not only is there no basis of fact 
in the record to support the statement, but the gov- 
ernment offered no proof on this point since it was 
specifically stipulated that the entire issue of damages 
would be reserved for subsequent trial. The pre-trial 
statement provides (JA-75): 


2S8ince Appellee now concedes that nothing was done on the contract, this 
was apparently another statement of the kind Hauck made when he told the 
Engineers that McShain had no profit in its bid. See Appellant’s Brief p. 26. 
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Upon agreement of counsel the issue of liability is 
to be first tried and then if the P prevail the issue 
of damages will be tried thereafter. 
Appellee now says that because the government acted 
in accordance with its stipulation, the absence of spe- 
cific evidence of prejudice in the record should be 
counted against it. To us this seems a somewhat 
distasteful argument, 


(ii) Moreover, how could any court possibly say— 
apparently on a basis of judicial notice—that a half 
year delay in the construction of a six million dollar 
military communication project in time of war is not 
prejudicial to the Government! Especially when the 
necessary completion on 30 June 1952 was considered 
so important that liquidated damages were fixed at the 
unheard of figure of $5,000 a day (JA-450). Thus, 
on the agreed contract basis alone, the Government 
was damaged in an amount of $900,000 by the six 
months delay which McShain caused. 


3. In general, no detailed refutation of appellee’s other 
assertions is called for. One allegation, however, is at such 
variance from the record that it must be answered. 


Appellee, in its brief on page 14, states: 


Attempts by the defendant to procure the testimony 
of Colonel H. A. Morris at the trial wes defeated when 
the plaintiff refused to consent to the taking of his 
deposition and refused to produce him at trial. 


The reference given is to the testimony of a Mr. Parkinson, 
junior attorney for appellee, who after the court below had 
twice denied his motions to take the deposition of Colonel 
Morris, went to California without notice to government 
counsel and interviewed Colonel Morris. Let us quote 
from his subsequent testimony: (Trial Transcript, pp. 
850-851) 

Q. But before Colonel Morris came to Washington, 

you knew that he would be coming? 
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A. I knew that Colonel Morris would be coming to 
Washington on October 5 of this year. 

Q. Did you subpoena him for this Court while he 
was here? 

A. I did not. 

Q. Did you ask the Government as to where he would 
be staying at that time? 

A. I don’t recall we did. 

J * e . 

Q. Who did you ask where he would be? 

A. Well, I was informed by an attorney in Sacra- 
mento, California, that Colonel Morris would be here 
in Washington. I was given no information as to 
where he would be. 

Q. I asked, who did you ask? 

A. I didn’t ask anyone. 


We submit the ‘‘attempts to procure the testimony of 
Colonel H. A. Morris’ are unsupported by the record and 
the conclusion as to what the Colonel must have told Mr. 
Parkinson on the West Coast should be fairly obvious.” 


B. Appellant's Counter-Counter Statement 


The transaction in issue was fundamentally a simple 
one of an invitation, a bid and its acceptance. The fantastic 
complication of the record arises from appellee’s necessity 
for finding some legally arguable excuse for avoiding the 
consequences of an ordinary contractor’s breach. 

In judging the facts, appellant repeats to the court (1) 
that the reality of the defenses can be tested by the fact 
that the constant change of appellee’s position has been 
such that the trial in the court below took place upon issues, 
no one of which was asserted in the original pleadings 
(Appellant’s brief, pp. 19-21) and (2) that the factual 
contentions made by appellee are in every case without 
support in the contemporaneous documents, both those 
prepared by itself as well as those prepared by others, 


2a The rebuttal is only made because of the nature of appellee’s assertion. 
The argument about Morris could scarcely be less relevant to the issues, as 
two judges below have already pointed out. 
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at any time before the claim stage was reached in the 
meeting on November 14, 1951. Not only are these defenses 
further contradicted by every government witness, but no 
suggestion has ever been made as to why these claims of 
‘“understandings’’ and ‘‘agreements’’ found no mention in 
the official records of the time. The only acceptable an- 
swer is that the claims now made are no more than an 
effort at hindsight justification of the default on October 
22, 1951. 

Tn its original brief, the government concentrated upon 
the testimony given by the officials of appellee for the 
obvious reason that such statements constituted admissions 
binding on appellee within the meaning of the rules of 
evidence. Appellee’s counter-statement of facts, notably 
lacks any reference to the documents or any admissions in 
the testimony of the Government’s witnesses placing all 
of its arguments squarely on the self-serving portions of 
the testimony of McShain officials. The Government pre- 
sented at the trial the testimony of each of the five persons 
who were present for it at the meeting of October 12, the 
people who were responsible for making, preparing and 
executing the papers which constitute the operative docu- 
mentation in this lawsuit. They are: 


Colonel Alan J. McCutchen, Corps of Engineers, United 
States Army, District Engineers Office for the Wash- 
ington District and Contracting Officer for this 
Contract. 


Colonel Harry Richard Davis, Corps of Engineers, 
United States Army, and Assistant District Engineer 
for the Washington District in 1951. 


Lt. Colonel Harold Bernard Ellis, Corps of Engineers, 
United States Army, Assistant District Engineer 
for Administration in 1951. 


Noela Elizabeth Bradshaw, Secretary to the District 
Engineer, reporter of the October 12 conference. 


Phillip C. Dorr, Assistant Area Engineer of the Camp 
Ritchie Project. 
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In less than 100 pages of this record (JA-326-418) these 
five have detailed each step taken, each conversation, each 
meeting, relevant to the background and execution of the 
contract in issue. Colonels McCutchen and Davis have 
been retired for some time, Mrs. Bradshaw is today a 
housewife. There is no conceivable reason, at this time 
for any one of these persons to falsify the events which 
occurred in the autumn of 1951. Not only are their state- 
ments mutually consistent, but they agree in every respect 
with each of the records and memoranda and letters between 
the parties, which are now exhibited in the record. 

As an example of the type of detailed description of 
events which these witnesses give, let us take as a single 
incident their testimony on the termination of the October 
12 conference and the telephone call made at that time 
of which appellee makes so much in its brief (Appellee’s 
brief, pp. 10-11) : 


Colonel McCutchen: (JA-335) 
Question: Now, when Mr. Hauck made this telephone 


call, did Mr. Russell and Mr. Tippett remain in the 
conference room? 

Answer: They did. 

Question: Were they seated at a table or— 

Answer: They were. 

Question: And Mr. Hauck had been seated at that 
table? 

Answer: Yes. 

Question: And after the call, did he come back and 
resume his place at the table? 

Answer: No. After the call, everyone stood up— 
(Tr. 573] after he announced that he had talked with 
Mr. McShain and had been instructed to go ahead with 
the contract. 

Question: Where was Miss Lewis when he made that 
announcement? 

Answer: Miss Lewis had retired to her office, which 
is outside of mine, at the time that she placed the call, 
and she didn’t return. 


Colonel Davis: (JA-354) 


Then, toward the end of the meeting,—any more 
problems—all right—well, we are getting ready to hand 
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the piece of paper. He said, ‘‘Wait a minute, I want 
to talk to Mr. McShain.’’ And I said, ‘‘Fine, go in 
my office.”” My office was next door, and I brought him 
in there and Miss Lewis, had Miss Lewis get the num- 
ber—they knew it, she had been calling the office—we 
had her arrange with the girl outside, the telephone 
exchange, to get the number for her. 

As I recall, I waited a minute until I was sure he 
got the number. Then I went out and closed the 
door and went back and sat around and waited. 

Question: Did anyone else go in with him? A. No, 
no; just he. 

Q. Go ahead. A. Then, after a few minutes, I don’t 
know how long, but after a few minutes, he came out, 
and I remember well his saying, ‘‘Everything is okay. 
All set. Everything’s okay.’’ 


Colonel Ellis: (JA-387) 


And after it seemed that everyone said what they 
wanted to say, the conference was summarized, and 
we asked if they were ready to proceed. Mr. Hauck 
seemed a little reluctant [Tr. 698] and asked if he 
could call his employer. The arrangements were made 
for him to do this; and he came back in and said it 
was all right to go ahead. 


Mr. Dorr: (JA-407) 


Q. Now, what was the termination of the meeting? 
What [Tr. 734] was done and who did it? A. After 
Mr. Hauck had had all the opportunity and all the 
time he wished to discuss or bring up any questions, 
Colonel McCutchen made a remark to this effect: Well, 
how about it? Are you ready to take it? Something 
like that. 

And Mr. Hauck at that time said: I will have to talk 
to Mr. McShain. 

Q. Did he? A. Well, the offer was made to put 
through a telephone call for him for Mr. Hauck. Mr. 
Hauck went into a little adjoining room. And some, oh, 
I would think, ten minutes or so later, came out, stating 
words to this effect: We will take it. It-is a job. 
Or something like that. 


9 


Mrs. Bradshaw (Miss Lewis): (JA-393) 


Q. Mrs. Bradshaw, do you recall anything very 
much about that conference? Would you tell us what 
you can remember? A. Not much more now than a 
road being discussed, and that is about all. 

Q. Did anyone make any telephone calls during the 
(Tr. 710] course of the conference? A. No. I think 
Mr. Hauck made a call after the conference. 

Q. Did he make it in the room where you were? A. 
I placed the call for him and he took it in Colonel 
Davis’ office. 

Q. To whom did you place that call? A. To the 
Philadelphia McShain office. 


Compare these descriptions with those of Hauck (J.A-192) 
and Russell (JA-168). Consider them in the light of the 
occasion, the urgency of the work and in the light of the 
practice used only two months earlier on the prior negoti- 
ation for Ritchie where both Hauck (JA-185) and Russell 
(JA-159) concede they used the phone in the Engineer’s 
office to call McShain in Philadelphia at the end of a 
conference. 

As a counter-counter-statement of the facts, appellant 
makes respectful reference to the testimony of these five 
participants in the events in question and contends that 
any findings made solely on the interested and unconfirmed 
testimony of the witnesses McShain and Hauck was error. 


0 
ARGUMENT 


Appellee’s Point I: There Was No Firm “Offer” “As Distin- 
guished From a Basis for Future Negotiations” 


The appellee has submitted a classic series of cases for 
the inarguable proposition that conditions of delivery of 
an instrument may be shown by parol. All of the cases 
citedfto the question whether an instrument took effect 
at all, or, as in the Murray v. Gadsden decision, are con- 
cerned with equitable reformation under quasi trust 
conditions. 
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The general rule has been accurately expressed by Judge 
Murrah in the Tenth Circuit recently in Cimarron Insur- 
ance Company v. George Pomeroy, 234 F. 2d 262 (C.A. 
10, 1956) : 


Parol evidence which does not impugn the integrity 
of the writings to which it relates is admissible to 
show a condition precedent to the taking effect of the 
engagements therein. [Emphasis added] 


In an equally recent decision, Smith v. Bear, 237 F. 2d 
79 (C.A. 2, 1956), Judge Waterman elucidates the rule in 
connection with commercial contracts. 


As a third alternative plaintiff suggests that the 
written agreement should have been disregarded be- 
cause the parties had agreed that they were not to 
be binding. * * * To show that a written agreement 
was not intended to be binding, i.e., that it was not 
intended to be what it purports to be, it is not enough 
to rely solely on an inconsistent oral agreement. 


The only precedent which appellee cites since the general 
acceptance in the past quarter century of an objective 
theory of contract formation, is Nice Ball Bearing Co. v. 
Bearing Jobbers, 205 F. 2d 841 (C.C.A. 7, 1953). This is 
no more than a repetition of the standard principle of sham 
contracts. It illustrates no condition at all. The holding 
is significant for the proposition that between two wrong- 
doers standing in a quasi-trust position, one will not be 
allowed to take advantage of the joint misrepresentation 
to third parties, in order to enrich himself at the others’ 
expense. A worthwhile holding, no doubt, but scarcely 
referrable to the public contract bid problem in hand. 

In the present case we are not dealing with bankrupts 
and decedent estates. We are dealing with a construction 
contract between one of the country’s largest builders and 
the United States. We are dealing with a situation in 
which the contractor either claims a special condition 
nique to himself, a patently illegal situation, or a general 
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limitation of acceptance by negotiations by all bidders 
which would make the entire bidding procedure a farce.’ 

It will be noted that the claimed infirmity of the offer 
made by appellee was that it was intended to be a basis 
for ‘‘future negotiations.’’? But this court has already 
held that the acceptance by the Engineers of appellee’s 
offer, was a ‘‘negotiation’’ within the meaning of the 
Armed Forces Procurement Act and was additionally a 
“‘negotiation’”’ in the non-statutory sense since the con- 
sideration by the Engineers of the offers of the various 
bidders, and their selection and acceptance of the offer 
of appellee, constituted a ‘‘negotiation”’ just as much as 
if the fifth or fiftieth offer had been accepted. 

Appellee however, is not satisfied with the decision of 
this court or the use of the word “‘negotiation’’ as con- 
tained in the applicable statutes. Although it is nowhere 
spelled out in the record, although no document to date has 
actually indicated what it is that appellee claims in this 
respect, the total impression is that he is arguing that 
some form of oral haggling shall have taken place. But 
it did take place! Over and beyond the statutory ‘‘nego- 
tiation,’ over and beyond the legal concept of ‘‘negotia- 
tion,”’ there did take place on October 12 between repre- 
sentatives of both parties, a ‘‘negotiation’’ without limit 
of time or topic, by the very same persons who had previ- 
ously haggled with the Government on the preceding 
contract, called a negotiation by all participants including 
appellee and found to be such by the trial court. 

What then is left for appellee to complain of? Faced 
by the meeting of October 12 they can only say this could 
not be a ‘‘negotiation’’ under the contract because Mr. 
McShain didn’t accept the results. Yet these three con- 
ferees were the only men capable of ‘‘negotiating’’ with 
the Government, these were the three men who prepared 


3 Nothing in the record or arguments of counsel makes clear which alter- 
native appellee espouses. To say that an ‘‘understanding’’ arises from the 
prior Ritchie ‘‘negotiation’’ is to claim the first, but to say that the infirmity 
was the ‘‘negotiation’’ mentioned in the pre-bid conference, is to adopt the 
latter. As we read it appellee will be satisfied with either and would prefer 
not to make an election. 
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the estimate, these were the construction men who would 
have to supervise the building, these were the men who 
by McShain’s own admission, argued him into going ahead 
with the offer. 

As nearly as we can tell, the true condition for which 
appellee is arguing, is that no contract could ever result 
unless McShain personally permitted the United States to 
accept. In the words of Government counsel in closing: 


I take it that their theory is that after we accepted 
the bid, they would then accept our acceptance of the 
bid; which I take it would give back to us the right to 
accept the acceptance of the acceptance of the bid. 
This, literally, could go on forever. [Trial Transcript, 
p. 1072] 


Appellee’s Point II: A Jury Verdict Will Stand Except Where 
There is a Complete Absence of Probative Facts to Support 
the Conclusions Reached 


a. Again appellee cites cases for an unarguable general 
proposition of law, this time about the weight of evi- 
dence required to support a jury verdict. This would 
seem to have little bearing on appellant’s contention 
that the matters submitted to the jury were legally 
irrelevant, and the issue of mistake was solely one 
for determination by the court. Insofar as their indi- 
vidual correctness is concerned therefore, the showing 
of lack of any evidentiary basis for a few of the jury’s 
answers to interrogatories in our main brief is cumu- 
lative. Since the jury verdict taken as a whole compels 
a judgment in law for appellant, further citation of 
precedent on the weight of evidence required to sustain 
a special verdict seems unnecessary. 


-b. The jury’s special findings determine the case in favor 
of appellant whatever the ‘‘general’’ verdict may have 
said. The general verdict for appellee is without legal 
effect since subordinated by Rule 49 (b) F.R.C.P. to 
the special verdicts to the extent of any inconsistency 
and is equally without factual significance since it is 
based to an unknown degree upon the improper sub- 
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mission to the jury (1) of the question of mistake and 
(2) of the opinions of the Comptroller General. 


Appellee’s Point III: “The Evidence Supports the 
Verdict for Defendant” 

The entire argument of appellee is based upon appellee’s 
assumption that the jury found ‘‘that there was no contract 
between the parties.’’ This simply is not so. The findings 
of the jury are quite to the contrary. The jury held a 
contract did exist. 

Appellee argues solely from finding No. 2 and the general 
verdict. We have already pointed out the legal and factual 
infirmities of the general verdicts Finding 2 does no 
more than say that ‘‘there was a mutual understanding on 
the part of the plaintiff United States of America and the 
defendant John McShain, Inc., that the defendant’s pro- 
posal of October 2, 1951, was not to be a firm bid upon 
the project.’’ If it were worth making a point of, this 
finding is directly contradicted by the succeeding finding 
No. 3 which holds that John McShain’s intention not to 
file a firm bid was never brought to the attention of the 
United States. 

But, as pointed out supra, the only claimed infirmity of 
the bid was a lack of ‘‘negotiation’’. Since the negotiation 
did thereafter take place in three different senses, it be- 
comes exceedingly difficult to see how appellee skips from 
the jury finding on the nature of the bid to its conclusion 
that this constitutes a holding that no contract existed 
between the parties. 

More directly, the jury specifically held in answering 
Interrogatory No. 12 that ‘‘the defendant John McShain, 
Ine. in submitting its bid of October 2, 1951 [tool] a caleu- 
lated risk without in fact knowing all the factors involved 
in the proposed construction.”’ Such a finding by the jury 
directly negates appellee’s present contention that McShain 


4 Appellee complains (ftn. p. 26) that the general verdict was added by 
suggestion from government counsel. A check on the transcript shows that he 
did no more than assist the court by calling its attention to the requirement 
of Rule 49(b). 
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took no risk because its offer could not be accepted by 
the United States. 

If any additional proof about the jury verdict is required, 
special verdicts 4 and 5 of the jury hold that the second 
contract was not intended by the Government to be condi- 
tioned upon a continuance of the earlier one. As appellee 
has helpfully pointed out in 24% pages of its brief, the 
jury was quite thoroughly instructed on the meaning of 
the word ‘‘contract”’. 

And with that instruction in mind, let us finally look 
at the jury finding (No. 11) that 


The defendant John McShain, Inc. [did] affirmatively 
eone er and treat the contract as actually being in 
orce. 


Appellant respectfully submits that the jury did find 
there was a contract between the parties, a finding which 
is affirmed by every contemporaneous document in the 
record and by the testimony of each Government official 


dealing with it at the time. Moreover, nothing to the 
contrary exists in the findings of the court itself. Since 
this Court has already held that the government made out 
a prima facie case of contract, it is appellee’s burden to 
show a direct finding to the contrary. This it has clearly 
failed to do. 


Appellee’s Point IV: Defendant Was Entitled to 
Rescind the Contract 


1. This point is an attempt to reargue the court’s denial 
of defendant’s proposed finding No. 15 (J A-666-667). What 
the court itself refused to find was that there were any 
substantial mistakes in defendant’s bid. (See ftn. 16, p. 34 
of appellant’s brief).° In view of the court’s action, appel- 
lee suggested the use of a jury finding to such an effect 
(No. 7) in an ‘‘advisory’’ capacity. It seems clear that 
the court rejected such advice. 


5 Appellee has a rather good phrase for this, ‘‘although the Court made no 
finding on this item, one way or another—.’’ Considering that appellee carries 
the burden of proof on the issue, this seems like a very unhappy admission. 
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However, let us consider the facts urged to overturn the 
conclusion below. As the principal example we have the 
statement about the concrete on page 33 of appellee’s brief; 
that while McShain bid $40 a yard, the bid should have 
been $80 a yard and the difference is ‘‘mistake’’ of a 
quarter of a million dollars.® 

Appellant in its principal brief has already noted the 
admission by appellee and the finding by the court that the 
only mistakes in defendant’s bid were matters of future 
opinion and judgment and the mechanical system for creat- 
ing mistake was by raising low items in the bid but leaving 
high items where they stood. No better example of the 
futility of treating such differences as ‘‘mistakes’’ can be 
shown than by examining this $40 v. $80 a yard illustration. 

The only authority for the $80 figure is Mr. McShain 
himself. These were items 4 and 5 of the bid (JA-491). 
The Government ceiling was $60 a yard, a price beyond 
which no bid could be accepted (JA-412). Against the $40 
and $42 bid by McShain, the Thompson-Starrett Com- 
pany, one of the largest contractors in the United States, 
bid $34 and $31 topping McShain’s bid by $140,000 on this 
item alone (JA-493). When John McShain was ques- 
tioned on this: 


Q. Do you agree with the Thompson-Starrett any 
more than you did with your own? 
A. No. 


At this point it becomes merely cumulative to point out 
that McShain was contradicted on the stand by his own 
estimator, the man who signed the bid for the present 
contract. Russell testified that concrete shouldn’t run over 
$16 for material and $5 for labor, give or take a dollar 
(JA-172). 


2. We have previously called attention to item 13 where 
the Government estimate was $2.25. Thompson-Starrett 


6 We do not comment on this arbitrary doubling of a good round figure 
like $40, which is offered to us as an essential part of the ‘‘slow process re 
quiring several weeks’’ to discover ‘‘the precise nature of the defendant’s 
mistakes’’ (Appellee’s Brief, p. 10). More of the blunderbuss than the scalpel. 
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bid 40 cents and John McShain bid $7. McShain was not 

only the highest of all bidders by more than 100% but was 

in excess of the low bidder by the same quarter of a million 

dollars that he now claims to have been low on concrete. 
Of this McShain said: 

Q. Would that suggest to you, Mr. McShain, that 

the McShain Company might have made a mistake 


on that item? 
A. Not necessarily. (JA-301). 


3. Appellee further argues that errors were found by 
the court amounting to $455,000. (Brief p. 36) Of course 
there is no such finding even though the court adopted 
appellee’s draft findings on the earlier Ritchie cut-back. 
The court merely said that the second cutback seriously 
prejudiced defendant’s ability to perform the two con- 
tracts together. As we have already pointed out in 
appellant’s brief (pp. 42-43) both Hauck and McShain 
testified that all of their working forces were at Ritchie 
on October 22 and could have been transferred to the 
second job—a saving which represented a major part of 
the $300,000 involved. (J.A. 292-293, 215, 337-339) Accord- 
ingly it is quite clear that little or no part of the $300,000 
advantage of having the two jobs together would have 
been lost to the McShain organization had it performed 
the contract in issue. 

As to the claim on miscellaneous iron we have already 
commented on the New Year’s Eve telegram (Appellant’s 
brief p. 42) and the extraordinary coincidence of its 
appearance on the day that a brief discussing it was sent 
to the Comptroller General. Perhaps we could characterize 
this ‘‘mistake’’ in the words of the witness who presented 
it (JA-149) 


“¢To the best of my knowledge, I am not sure.’’ 


4. There is not even a mention in appellee’s brief of the 
finding by the court on the admission by McShain that more 
than one-half million dollars of profit and contingencies 
had been included in the bid and that this was a sum con- 
siderably in excess of any arguable errors, 
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Appellee’s Point V: There Was a Valid Contract to Abide the 
Decision of the Comptroller General 


Appellee argues that although the law may not give the 
Comptroller General the authority to pass on questions 
of law, another cabinet officer together with an individual 
can confer such powers upon him. The proposition for this 
startling statement is the famous series of cases starting 
with Moorman and ending with Wunderlich, followed by the 
well known Wunderlich statute intended to broaden judicial 
review of the determinations of contracting officers and 
Boards of Contract Appeals. 

What appellee appears to miss completely is the fact that 
the cited portions of his precedents make abundantly clear 
that all this authority is devoted to the settlement of dis- 
putes arising ‘‘wnder a contract”? and has no reference 
whatever to the formation of contracts. Such provisions 
can be found in the disputes clause of the present contract 
and are the very procedures McShain refused to follow, 
contending, as he still does, that no contract ever came 
into existence so there wasn’t any dispute under the 
contract. 


Appellee’s Point VI: There Was Evidence to Support an 
Agreement With the Comptroller General 


Appellee’s brief reiterates the assertion there is a sub- 
stantial evidentiary basis for such an agreement. Un- 
happily it sets out no valid reference to that effect. Find- 
ings cannot take the place of evidence. We must avoid 
being enmeshed in the verbal confusion between the agree- 
ment appellee claims to abide the decision, as opposed to 
the conceded arrangement to submit to decision. All the 
language of appellee attempts to prove the former by 
words meaning the latter. The submission to the Comp- 
troller General was a well meant but legally ineffective 
action. We cannot quarrel that Mr. McShain talked a 
Mr. Kalette into taking this step. (JA-619). But to assert 
an agreement to abide by the outcome regardless of its 
legal validity, is a horse of an entirely different color. 
Therefore, any testimony of Mr. McShain’s as to having 
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an understanding that the matter would be submitted to 
the Comptroller General, is of no evidentiary significance 
to prove an agreement that the United States would abide 
such a decision. As to the latter, we have already detailed 
in appellant’s brief at page 30 the one and only reference 
in the entire record to any such effect which was the asser- 
tion of John McShain that he ‘‘definitely was under the 
impression”’ that the Secretary of War would abide by 
the decision of the Comptroller General. 


Appellee’s Point VII: Other Contentions 

1. This appellant complains of the reinstatement of legal 
defenses because of their legal insufficiency. The fact that 
the lower court and this court have both ruled to that effect 
merely supplements that fundamental position. If ‘law of 
the case’ is not an applicable doctrine here, why then was 
appellant denied the right to argue these defenses to the 
trial court? 


2. As we understand appellee’s argument, it is that since 
plaintiff introduced Exhibit No. 10, it is bound by all the 


language in it. This is a novel theory of evidence. Ap- 
pellant moved the admission of this exhibit since, taken in 
connection with the bid sheets, (comparison in Plaintiff’s 
Exhibit 35, JA-595) it proves clearly that there had never 
been any true reestimate made from the original plans 
because there was no change of quantities and the claimed 
mistakes of appellee were therefore nothing more than an 
artificial distending of the previous bid items without any 
recalculation. This was a point obviously understood by 
the court in rejecting these claims. 

As to Exhibit No. 6, appellee failed to bring anyone in 
to court who could identify the only portion of it for which 
it was introduced—the ‘‘revised’’ column. The allowance 
of such an exhibit was grossly prejudicial to the appellant. 

3. Cross-examination is a right, not a privilege although 
within reasonable limits it is within the discretion of the 
court. However, denial of a right to test the recollection 
of an adverse party upon a major issue in the case, was 
an abuse of discretion and appealable error. 
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4. The objection was clearly made and understood by the 
court if not by counsel. As the court carefully explained 
to counsel (JA-656) the objections it called for were only 
those in addition to the ones previously made by the 
parties. Sub-paragraph second of paragraph 1 of plain- 
tiff’s request for instructions to jury (JA-629) is a request 
to charge the objective theory of contract. Additionally, 
it has of course been the appellant’s position throughont, 
preserved by objection on the opening of the case, that 
under the objective theory of contract, McShain should 
be held to its written promise, and no parol evidence to 
the contrary should be heard by the court or submitted to 
the jury. 

5. Again we have a failure to consider the record. At 
the very beginning of the trial the appellant was granted 
by the trial judge a continuing objection to the introduction 
of any evidence going to the question of the decision of the 
Comptroller General. (J.A-120) 


6. It has and continues to be appellant’s position that 


whether or not the earlier decisions of the trial court 
constituted law of the case, the decision of this court was 
in fact the law of the case upon the retrial. Accordingly 
whether or not the appellee’s counsel in the court below 
characterized portions as dicta, the opinion of this court 
was at least as valid an element of persuasion to have 
before the jury as that of the Comptroller General. 


Respectfully submitted, 

Gero. Cocuran Dovs 
Assistant Attorney General 

Ouiver GascH 
United States Attorney 

Gro. S. Leonarp 
First Assistant, Civil Division 
Department of Justice, 
Washington 25, D. C. 
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Nov. 27—Notice of Pltff. to take deposition upon written 
interrogatories of Nico Supply Company. ¢/m 11-26-56. 
filed 


1957 Jan. 4—Deposition of Richard G. Terker, 1-2-57, pub- 
lished & filed 

Feb. 1—Answer of Nico Supply Co. to interrogatories, filed 

Feb. 14—interrogatories of Deft. to Pltff., ¢/m 2-13-57, filed 

Feb. 23—Deposition of N. E. Neavling of the Potts Mfg. 
Co., published & filed 

Feb. 25—Objections of Pltff. to Deft’s Interrogatories, 
P&A, Exhibits (2), ¢/m 2-25-57, M.C. 2-25-57, filed 

Mar. 1—Notice by deft of taking deposition of Mrs. Noela 
E. Bradshaw, ¢/m 2-28-57, filed 

Mar. 1—Answer of pltf to defts interrogatories of 4-20-56, 
c/m 4-27-56, filed 
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¢/m 5-28-56, filed 

Mar. 5—Memorandum of defendant in reply to plaintiff’s 
objections tc interrogatories, ¢/m 3-5-57. filed 

Mar. 6—Notice of deft. to take deposition Philip C. Dorr, 
¢/m 3-6-57. filed 

Mar. 7—Supplemental answer of deft to interrogatories. 
filed 

Mar. 9—Request for Admissions under Rule 36 by deft., 
c/s 3-8-57. filed 

Mar. 12—App. George F. Shea, atty. for deft. filed 

Mar. 15—Appearance of N. J. Chase entered for Deft. filed 

Mar. 15—Motion of defendant for postponement of trial, 
heard & granted. Laws, C.J. 

Mar. 18—Response of Pltff. to Deft’s. request for admis- 
sion ¢/m 3-18-57, filed 

Mar. 20—Order sustaining in part & denying in part motion 
of Pltff. to strike interrogatories. Pine, J. (N) 

Mar. 25—Motion of Pltff. to quash subpoenas P&A c/mail- 
ing Exhibit (4) M.C. 3-25-57. filed 
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Mar. 25—Motion of Deft. to amend pre-trial order P&A 
Exhibit (2) c/s 3-25-57 M.C. 3-25-57 (Fiat). Matthews, J. 

Mar. 28—Answer of Pltff. to Deft’s 2nd. interrogatories 
¢/m 3-28-57 Exhibits. filed 

Mar. 30—Points & Authorities of Pltff. in opposition to 
motion to amend pre-trial order. filed 

Mar. 30—Memorandum of Plitff. in opposition to motion to 
amend pre-trial order, ¢/m 3-29-57, filed 

Apr. 2—Deposition of W. M. Russell. 6-1-56 pp. 1-80. filed 

Apr. 3—P & A of deft. in opposition to pltff’s. motion to 
quash subpoenas; ¢/m 4-3-57. filed 

Apr. 3—Motion of deft. to quash subpoena; P & A; No- 
tice; ¢/m 4-3-57; Affidavit, M. C. 4-3-57. filed. 

Apr. 3—App. Oliver Gasch, atty. for pltff., N/AC. filed. 

Apr. 3—App. David U. Seaman, Geo. S. Leonard & Geo. 
C. Doub, attys for pltff., (N/AC). filed 

Apr. 5—Order granting motion of Deft. to quash sub- 
poena directed to John McShain without prejudice. 
Holtzoff, J. (N) 

Apr. 5—Order amending Court’s Pre-trial order. Holtzoff, 
J. (N) 

Apr. 8—Jury demand withdrawn by counsel. filed 

Apr. 8—Hearing begun & respited to 4-9-57 (Rep. R. Min- 
ier) Letts, J. 

Apr. 9—Hearing resumed & respited to 412 (Rep. R. 
Minier) Letts, J. 

Apr. 10—Official transcript 4-5-57 pp. 1-28 (Rep. E. Swee- 
ney). filed 

Apr. 11—Memorandum of Deft. in support of Deft’s mo- 
tion for judgment, c/m 4-10-57, filed 

Apr. 11—Supplemental Points & Authorities of Pltff. in 
opposition to Deft’s. oral motion to dismiss, ¢/m 4-11-57, 
filed 

Apr. 12—Official Transcript of Proceedings, 4-8-57, vol. I, 
pp. 1-39, filed 

April 12—Official Transcript of Proceedings, 4-9-57, vol. II, 
pp. 40-105, (Rep. R. E. Minier), filed 
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April 12—Official Transcript, 4-5-57, pp. 1-28 (Rep. Evelyn 
Sweeney), filed 

Apr. 12—Official Transcript, 4-8-57, pp. 1-26 (Rep. Evelyn 
Sweeney), filed 

Apr. 12—Preliminary memorandum of Deft., ¢/s 4-8-57, 
filed 

Apr. 12—Trial memorandum of PItff., filed 

Apr. 12—Hearing resumed; Court grants motion of Deft. 
for Judgment (Judgment to be entered) (Rep. R. E. 
Minier), Letts, J. 

Apr. 12—All exhibits returned counsel for Pltff., 

Apr. 16—Order granting motion of Deft. for judgt. & dis- 
missing cause with prejudice, Letts, J. (N) 

Apr. 24—Motion of Pitff. to amend: findings, conclusions & 
jadgment, P&A, Supporting memorandum, c/m 4-24-57, 
M.C. 4-24-57, filed 

May 1—Opposition of Deft. to motion to amend findings etc. 
¢/m 5-1-57 P&A, filed 

May 28—Order denying pltf’s motion to amend findings of 
fact and conclusions of law and judgment. (N), Letts, J. 

Jul. 18—Notice of appeal by pltff. from order 5-28-57. Copy 
to Murray, Shea & Chase. (No deposit—Gov’t), filed 

Aug. 5—Official transcript of proceedings 4-12-57, Vol. III, 
pp. 106-108. Rep. R. E. Minier, filed 

Aug. 8—Order authorizing clerk to transmit original rec- 
ord, incl. clerk’s copy of original transcript to U. S. Court 
of Appeals. Tamm, J. (N) 

Aug. 15—Record on Appeal delivered (no charge—Govern- 
ment) (fee 50c) 


1958 

Jan. 9—Stipulation of correcting omission in Record on 
appeal (fiat) Letts, J. 

Jan. 9—Exhibits A, A-1; A-2; A-3; A-4; B & C of pltff, 
filed 

Jan. 10—Supplemental Record on Appeal delivered for Mr. 
Charles Murray $.60. 
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Oct. 21—Certified copy of judgment of U.S. C. A. reversing 
judgment of U. S. District Court; opinion attached (N/ 
AC), filed 

Oct. 27—Praecipe withdrawing app. of Chas. Murray as 
atty. for deft. (fiat), Letts, J. (AC/N) 

Oct. 30—Withdrawal of appearance of George F. Shea as 
atty. for deft. (fiat-Letts, J.), filed 

Nov. 5—Receipt of U. S. C. A. for original record, Vol. F, 
record on appeal containing file copy of reporter’s tran- 
script, original exhibits & exhibits 2 envelopes, filed 

Nov. 6—Called, McGuire, J. 

Nor ereonae CES wos 30 days to obtain counsel and 

mete : robe flee une (30 days 
Dose this date) Stricken 11-18-58, McGuire, J. Re-Micro 
11-15-58, MeGuire, J 

Nov. 24—Withdrawal of appearance of Nicholas Jchese & 
A. Kenneth Pye as attys. for deft. approved-Pine, J., filed 

Dec. 1—Appearance of Roger Robb as atty. for deft. (N/ 
AC), filed 


1959 

Feb. 4—Motion of pltffs. to calendar, P&A, c/m 2-4-59 Ex- 
hibit M. C. 2-4-59, filed 

Feb. 9—Motion of deft. for production of documents ¢/m 
2-9-59; Exhibit A, P&A M. C. 2-9-59, filed 

Feb. 10—Points & Authorities of deft. in opposition to mo- 
tion to calendar, ¢/m 2-10-59, filed 

Feb. 17—Points & Authorities of pltff. in opposition to mo- 
tion for production etc., ¢/m 2-17-59, filed 

Feb 20—Reply of deft. to pltff’s P&A in opposition to mo- 
tion for production of documents, c/m 2-20-59, filed 

Mar. 6—Order granting defts. motion to produce. Me- 
Laughlin, J. 

Mar. 6—Order granting motion to calendar; specially set- 
ting cause for trial May 25, 1959. McLanghlin, J. 

Mar. 6—Calendared (N) 

Mar. 20—Motion of deft. for leave to amend answer, P&A, 
e/m 3-20-59, M. C. 3-20-59, filed 
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Mar. 20—Motion of deft. for production of documents, c/m 
3-20-59, Exhibit A & B P&A M. C. 3-20-59, filed 

Mar. 24—Additional Pre-Trial Proceedings & Motion of 
defts. for leave to file amendment to answer—Granted, 
Pine, J. 

Mar. 24—Points & Authorities in opposition to deft’s mo- 
tion for further production, filed 

Mar. 24—Points & Authorities in opposition to deft’s mo- 
tion to amend answer, filed 

Mar. 25—Transcript of proceedings 3-18-59, pp. 1-13, filed 

Apr. 1—Official Transcript of proceedings, 3-5-59, Vol I 
pp. 1-32 (Court’s Copy) (Reporter—G. Russell Walker) 
filed 

Apr. 1—Official Transcript of proceedings, March 18, 1959 
pp. 1-22 (Clerk’s Copy) (Reporter G. Russell Walker) 
filed 

Apr. 7—Transcript of proceedings, March 24, 1959 (P. 
Mallon, Rep.) Court’s pp 1-6, filed 

Apr. 7—Transcript of proceedings, March 26, 1959 (P. 
Mallon, Rep.) Court’s pp. 1-20, filed 

Apr. 8—Motion of pltff. for leave to file motion to transfer 
the case to the jury side on Ready Calendar, P&A & Ex- 
hibit ¢/s (fiat-Pine, J), filed 

Apr. 8—Points & Authorities in opposition to pltff’s motion 
for leave to file motion to restore case to jury calendar, 
¢/s 3-26-59, filed 

Apr. 8—Praecipe of deft. withdrawing amendment to deft’s 
answer set out in defts’ motion for leave to amend an- 
swer filed 3-20-59, filed 

Apr. 8—Order denying motion of pltff. for leave to file 
motion to transfer this case to the jury side on the ready 
calendar, Micro 4-9-59, Pine, J. (N) 

May 14—Motion of deft. for leave to file motion to dismiss 
or in the alternative for leave to take deposition & con- 
tinuance, P&A ¢/s 5-13-59 Motion for leave to file motion 
to dismiss granted, Jackson, J., filed 
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May 14—Motion of deft. to dismiss or in the alternative 
for continuance & for leave to take deposition; Affidavits 
(2) P&A MC5-14-59, filed 


May 15—Motion for leave to file motion to set aside second 
order of 5-14-59; ex; granted. (fiat), McGuire, J. 


May 15—Motion to set aside second order of 5-14-59. P&A; 
Affidavits (2), McGuire, J. 


May 18—Order granting motion to set aside second order 
of May 14, 1959 to restoring case to trial calendar on 
5-25-59. (N), McGuire, J. 


May 22—Appearance Hershel Shanks, atty. for plaintiff, 
filed 


Jul. 21—Appearance of V. Judson Klein, Justice Dept. for 
pltf., filed 


Sep. 30—Certified record of official court report 9-28-59, pp 
1 thru 21, (Rep. P. C. Gore), filed 


Nov. 2—Notice of oral motion of pltf. for order to quash 
subpoena duces tecum, ¢/s 11-2-59, filed 


Nov. 2—Pltfs trial memorandum, filed 

Nov. 2—Memorandum of Law of deft, filed 

Nov. 2—Memorandum of Law II of deft, filed 

Nov. 2—Hearing begun, respited to Nov. 3 at 10:00 am. 


Nov. 3—Hearing resumed, respited to Nov. 4 at 10 am. 
(Rep. B. A. Williamson and Ida Z. Watson), filed 

Nov. 9—Transcript of pretrial proceedings, pp 1-51; 11-5- 
59 (Rep. B. Gore) (Clerks Copy), filed 

Nov. 23—Notice by pltff of motion to quash subpoena c/s 
11-23-59, filed 


Nov. 23—Jury and two alternate jurors sworn; respited 
until 11-24-59. (Reported by Thomas O’Neal), Tamm, J. 


ll 


Nov. 24—Trial resumed; same jury and two alternated; 
respited until 11:30 A-M. 11-25-59 (Reported by Thomas 
O’Neal), Tamm, J. 


Nov. 25—Trial resumed; same jury and two alternated; 
respited until 11-30-59 (Reported by Thomas O’Neal), 
Tamm, J. 

Nov. 25—Memorandum of defendant’s of Law III, filed 

Nov. 25—Memorandum of defendant’s of Law IV, filed 

Nov. 30—Trial resumed; same jury; respited until 12-1-59. 

(Rep. O’Neal), Tamm, J. 

Dec. 1—Trial resumed; same jury; respited until 12-2-59. 

(Rep. O’Neal), Tamm, J. 


Dec, 2—Trial resumed; same jury; respited until 12-3-59. 
(Rep. O’Neal), Tamm, J. 


Dec. 3—Trial resumed; same jury; two alternate jurors dis- 


charged; jury retires to consider their verdict; jury is 
excused at 4:45 P.M. to return into Court at 10:00 A.M. 
124-59 to resume their deliberation. (Rep. Thomas 
O'Neal), Tamm, J. 


Dec. 4—Jury returns into Court at 10:00 A.M., to resume 
their deliberation; jury is excused at 4:50 P.M., to return 
into Court at 10:00 A.M. on 12-7-59. (Rep. Thomas 
O’Neal), filed 


Dec. 4—Transcript of proceedings, Nov. 3, 1959, Vol. I, 
pages 1-11; (Rep. Dawn T. Copeland), filed 

Dec. 7—Jury returns into Court at 10:00 a.m. to resume 
their deliberation; jury is excused at 4:30 p.m., to return 
into Court at 10:00 am. 12-8-59. (Rep. Thomas O’Neal), 
Tamm, J. 

Dec. 8—Jury returns into Court at 10:00 am.; Verdict for 
deft vs. pltf. (Rep. T. O’Neal), Tamm, J. 
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Dec. 8—Questionnaires of each Juror answered and signed, 
filed 


Dec. 8—Verdict and Judgment for deft vs. pltf. (N) By 
Direction, Tamm, J. 


Dec. 8—Plaintiffs trial memorandum, filed 
Dec. 8—Plaintiffs instructions #1 to #9 inclusive, filed 
Dec. 8—Defendants instructions #1 to #6 inclusive, filed 


Dec. 9—Transcript of proceedings, Nov. 3, 1959, Vol. I, 
pages 56-105. (Clerks copy) (Rep. Williamson), filed 


Dec. 16—Motion of pltf for findings and conclusions; P and 
A; ¢/s 12-16-59; M.C. 12-16-59, filed 


Dec. 16—Stipulation of counsel concerning corrections in 
Transcript of Proceedings for Nov. 2-3, 1959, filed 


Dec. 21—Points and Authorities of deft in answer to mo- 
tion for findings and conclusions; ¢/m 12-21-59, filed 


1960 Jan. 18—Proposed findings and conclusions by pltf; 
P and A; c/m 1-18-60, filed 


Feb. 5—Notice of appeal by pltff from order 12-8-59, copy 
to Roger Robb (no deposit Gov’t), filed 


Feb. 5—Preliminary Record on Appeal delivered to 
U.S.C.A. by V. Judson Klein 


Feb. 5—Receipt from U.S.C.A. for preliminary records, filed 


Feb. 15—Comments by deft on pltfs proposed findings and 
conclusions on issue of mistake; ¢/m 2-15-60, filed 


Feb. 18—Reply of pltf on proposed findings on the issue of 
mistake; c/m 2-18-60, filed 


Feb. 26—Proposed findings and conclusions of deft on 
issue of mistake; c/m 2-26-60, filed 
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Mar. 8—Certified copy of order U.S.C.A. remanding cause 
to U.S.D.C. to make findings of fact and conclusions of 
law, filed 


Mar. 14—Preliminary record returned from U.S.C.A., filed 


Mar. 15—Points and authorities of pltf in support of motion 
for extension of time for filing record on appeal, filed 


Mar. 15—Motion of pltf for extension of time to file record 
on appeal, filed 


Mar. 15—Order extending time for filing record on appeal 
to 4-15-60 (N), Tamm, J. 


Mar. 17—Findings of Fact and conclusions of law, Tamm, J. 


Apr. 12—Transcript of proceedings, Mar. 15, 1957. (Clerks 
Copy). (Rep. David L. Harrison), filed 

Apr. 12—Transcript of proceedings, May 15, 1959, (Rep. 
O’Neal) (Clerks Copy), filed 


Apr. 12—Objection of pltfs to findings and conclusions; 
¢/m 4-12-60, filed 


2. Complaint for Money Judgment 
[Filed March 12, 1954] 


1. This court has jurisdiction of this action by virtue of 
Title 28, United States Code, section 1345. 


2. Plaintiff issued to defendant, among others, a Request 
for Proposals dated September 14, 1951, copy of which is 
annexed as Exhibit A; [detail specifications omitted]. 


3. Defendant thereafter submitted to plaintiff a Con- 
tractor’s Proposal dated October 2, 1951, a copy of which 
is annexed as Exhibit B. 


4. Plaintiff thereafter executed and sent to defendant 
and defendant received a Notice of Award and Notice to 
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Proceed dated October 12, 1951, copy of which is annexed 
as Exhibit C. 


5. Defendant did not, within the time limited therefor, 
or thereafter, proceed with the work described in the Ex- 
hibits annexed. 

6. By reason of defendant’s failure to proceed as pro- 


vided by the contract thus made, plaintiff was damaged in 
the sum of $396,202.00. 


Wuezerore, plaintiff demands judgment in the amount 
of Three Hundred Ninety-Six Thousand Two Hundred and 
Two Dollars ($396,202.00) together with interest and costs 
and such other and further relief as this court shall deem 
proper. 

/3/ Wanren EB. Burcer 
Warren E. Burger 
Assistant Attorney General 
Civil Division 
/s/ Leo A. Rover 
Leo A. Rover 
United States Attorney 
Washington, D. C. 


Prease Take Notice that plaintiff demands trial by jury 
in this action. 
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Exhibit A 
RESTRICTED 
Proposal No. —---o-----s----------seeee-- Bidd@r —--neeovea--e------ — 
REQUEST FOR PROPOSALS 


U. S. Army 
Corps of Engineers 
Office of the District Engineer 
Washington District 
First and Douglas Streets, N. W. 
Washington 25, D. C. 
14 September 1951 
Project: Camp Ritchie Project 
Primary Site 
In the Vicinity of 
Camp Ritchie, Maryland 
1. Proposals in duplicate will be received until 3:00 p.m. 


Eastern Standard Time, 2 October 1951, for the purpose 
of negotiating a construction contract for furnishing all 
plant, labor, materials and equipment and performing all 
work for the above-described project in strict accordance 
with the specifications, schedules, addenda and drawings 
as follows: 


Specification—ENG 49-080-52-13-(15) dated 14 Sep- 
tember 1951. 


Drawings as designated in Paragraph SC-2 of Part 
ITI of the above-referenced specifications. 

All addenda to these specifications and schedules and 
drawings listed herein that may be issued prior to open- 
ing of proposals. 


2. Proposals will be submitted in sealed envelopes upon 
the attached Form and marked in the upper left hand cor- 
ner ‘‘Proposal under Serial No. ENG 49-080-52-13-(15), the 
serial number indicating the project for which the proposal 
is submitted. The proposer who is awarded the Contract 
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will be required to execute the Department of the Army 
Contract Form for construction (R-5701), a copy of which 
is available in the District Engineer Office, Washington 
District, designated above. 

3. The right is reserved, as the interest of the Govern- 
ment may require, to reject any and all proposals and to 
negotiate with any proposer. 

4. Proposers should carefully examine the drawings and 
specifications, visit the site of the work, and fully inform 
themselves as to all conditions and matters which can in 
any way affect the work or the cost thereof. Should a pro- 
poser find discrepancies in, or omissions from the draw- 
ings, specifications, or other documents or should he be in 
doubt as to their meaning, he should at once notify the 
Contracting Officer and obtain clarification prior to sub- 
mitting any proposal. 

5. Where sets of drawings are requested by bona fide 
proposers, a maximum of 8 sets will be furnished any one 
proposer. A deposit of $100.00 per set will be required to 
insure their return. The deposit should be in the form of a 
United States Money Order or a certified check made pay- 
able to the ‘‘Treasurer of the United States’? and delivered 
to the Disbursing Officer, Office of the District Engineer, 
First and Douglas Streets, N.W., Washington, D. C. The 
deposit, if made, will be refunded when the drawings are 
returned in good condition, transportation prepaid, to the 
Issuing Office within 15 days after the opening of proposals. 

A requirement for obtaining plans and specifications 
is that all plans and specifications MUST be returned 
by unsuccessful bidders. 


6. Priority Rating: Proposers are advised that this proj- 
ect will carry a DO-C2 priority rating, certified under 
C.M.P. Regulation No. 6 

7. If the proposer, by checking the appropriate box pro- 
vided therefor in his proposal, has represented that he has 
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employed or retained a company or person (other than a 
full-time employee) to solicit or secure this contract, he 
may be requested by the Contracting Officer to furnish 
a completed Standard Form 119 ‘“‘contractor’s Statement 
of contingent or other fees for soliciting or securing con- 
tract.’? If the proposer has previously furnished a com- 
pleted Standard Form 119 to the office issuing this request 
for proposal, he may accompany his proposal with a signed 
statement, (a) indicating when such completed form was 
previously furnished, (b) identifying by number the pre- 
vious request for proposals or contract, if any, in connec- 
tion with which such form was submitted and (c) repre- 
senting that the statements in such form are applicable to 
this proposal. 

8. Optional Equipment: The products of any reputable 
manufacturer regularly engaged in the commercial produc- 
tion of materials, supplies or equipment will not be excluded 
on the basis of minor differences, provided all essential 
requirements of the specifications relative to materials, 
capacity and performance are met. The bidder shall fur- 
nish a statement giving a complete description of all points 
wherein the materials, supplies or equipment he proposes 
to furnish does not comply with the specifications, as well 
as any exceptions he may take to the specifications. Failure 
to furnish such a statement will be interpreted to mean that 
the bidder agrees to meet all the requirements of the speci- 
fications. 


9. Security Controls: Plans and specifications will not 
be released for precontract negotiations until the prospec- 
tive contractor and subcontractors have executed a security 
agreement (D.D. Form 441) and it has been determined by 
the Contracting Officer that they meet all necessary security 
requirements. 

All proposals delivered in person or by messenger 
must be left in the Mail Room, Room 212, in the Admin- 
istration Building, not later than the time set for 
receiving proposals. 
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SPECIFICATIONS 
Past I 
SrareMentT oF WokkK 
SW-1 Descerrion or Work: 


a. Work To Be Done: (See Article 1 of the Contract). 
The work consists in furnishing all plant, labor and mate- 
rials and performing all work in strict accordance with 
these specifications and the schedules and drawings form- 
ing parts thereof for the construction, and completion of 
the 


Came Rironr Prosecr 
Prmary Sire 


In general, the main items of work will consist of the 
following: 


Miscellaneous rock excavation; Building located in the 
rock chambers and other structures; Installation of roof 
bolts; conerete lining of tunnel walls and arches; cement 
grouting of tunnel arches; protective cement mortar coat- 
ing on tunnel walls and arches and rock chamber walls and 
arches; cut-and-cover concrete tunnel sections; wingwalls, 
portals and parapets; backfilling of concrete cut-and-cover 
tunnel sections; wingwalls and portals; blast doors and 
gas seal doors; reservoir; utilities and their structures be- 
low the tunnel roadway and sidewalks; tunnel roadway pav- 
ing, curbs and sidewalks; supervising separate elevator and 
ventilating and air-conditioning contracts; cooling water 
towers; shaft headhouses; guard houses; sewage treat- 
ment plant; sewers; water lines; main electric feeder con- 
duits and cables; access road paving; fencing; the instal- 
lation of all interior and exterior utilities, complete and 
ready for service, all as shown on the drawings and speci- 
fied. 
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b. Work Not Included: The following work is not in- 
cluded in this contract: 


(1) Cooling water towers, foundations and houses 
(2) Elevator installation 
(3) Ventilating and Air-conditioning system 


c. Location: The site of the work called for in these speci- 
fications is located at Raven Rock Mountain in the vicinity 
of Camp Ritchie, Maryland and Waynesboro, Pennsylvania. 


Par II 
General Conditions 


GC-1 Scorz or Worx: The work to be performed under 
this contract consists of furnishing all plant, materials, 
equipment, supplies, labor and transportation, including 
fuel, power, water (except any materials, equipment, utility 
or service, if any, specified herein to be furnished by the 
Government), and performing all work as required by 
Article 1 of the contract, in strict accordance with the 
specifications, schedules, and drawings, all of which are 
made a part hereof, and including such detail drawings as 
may be furnished by the Contracting Officer from time to 
time during the prosecution of the work in explanation of 
said drawings. 


GC-2 CuHaracter or Work anp Mecuanics: The work 
shall be executed in the best and most workmanlike manner 
by qualified, careful and efficient mechanics in strict accord- 
ance with the drawings and specifications. 


GC-3 Srre Invesrication anp Representations: The 
contractor acknowledges that he has satisfied himself as 
to the nature and location of the work, the general and 
local conditions, particularly those bearing upon transpor- 
tation, disposal, handling and storage of materials, avail- 
ability of labor, water, electric power, roads and uncer- 
tainties of weather, river stages, tides or similar physical 
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conditions at the site, the conformation and conditions of 
the ground, the character of equipment and facilities needed 
preliminary to and during the prosecution of the work and 
all other matters upon which information is reasonably 
obtainable and which can in any way affect the work or the 
cost thereof under this contract. The contractor further 
acknowledges that he has satisfied himself as to the char- 
acter, quality and quantity of surface and sub-surface ma- 
aterials to be encountered insofar as this information is 
reasonably ascertainable from an inspection of the site, in- 
eluding all exploratory work done by the Government, as 
well as from information presented by the drawings and 
specification made a part of this contract. Any failure by 
the contractor to acquaint himself with all the available 
information will not relieve him from responsibility for 
estimating properly the difficulty or cost of successfully 
performing the work. The Government assumes no re- 
sponsibility for any understanding or representations 
made by any of its officers or agents during or prior to the 
execution of this contract, unless (1) such understanding 
or representations are expressly stated in the contract and 
(2) the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representations 
made but not so expressly stated and for which liability is 
not expressly assumed by the Government in the contract 
shall be deemed only for the information of the contractor. 


G@C-4 Operation anp Storace Areas: (a) All operations 
of the contractor (including storage of materials) upon 
Government premises shall be confined to areas authorized 
or approved by the Contracting Officer. Non authorized or 
unwarranted entry upon or passage through, or storage or 
disposal of materials shall be made upon Government 
premises. Government premises adjacent to the construc- 
tion will be made available for use by the contractor with- 
out cost whenever such use will not interfere with other 
Government uses or purposes. The contractor shall be 
liable for any and all damage caused by him to such Gov- 
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ernment premises. The contractor shall hold, and save the 
Government, its officers and agents, free and harmless from 
liability of any nature or kind arising from any use, tres- 
pass or damage occasioned by his operations on premises of 
third persons. 


(b) Temporary buildings (storage sheds, shops, offices, 
ete.) may be erected by the contractor only with the ap- 
proval of the Contracting Officer, and shall be built with 
labor and materials furnished by contractor without ex- 
pense to the Government. Such temporary buildings and/or 
utilities shall remain the property of the contractor and 
will be removed by him at his expense upon the completion 
of the work. With the written consent of the Contracting 
Officer, such buildings and/or utilities may be abandoned 
and need not be removed. 


(ec) The contractor shall, under regulations prescribed by 
the Contracting Officer, use only established roadways or 


construct and use such temporary roadways as may be 
authorized by the Contracting Officer. Where materials 
are transported in the prosecution of the work, vehicles 
shall not be loaded beyond the loading capacity recom- 
mended by the manufacturer of the vehicle or prescribed 
by any federal, state or local law or regulation. When it 
is necessary to cross curbings or sidewalks, protection 
against damage shall be provided by the contractor and any 
damaged roads, curbings, or sidewalks shall be repaired by, 
or at the expense of the contractor. 


GC-5 Procress Cuarts, AND REQUIREMENTS FoR OvEB- 
cime Worx: (a) The contractor shall within 5 days or 
within such time as determined by the Contracting Officer, 
after date of commencement of work, prepare and submit 
to the Contracting Officer for approval a practicable sched- 
ule, showing the order in which the contractor proposes 
to carry on the work, the date on which he will start the 
several salient features (including procurement of ma- 
terials, plant and equipment) and the contemplated dates 
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for completing the same. The schedule shall be in the form 
of a progress chart of suitable scale to indicate appropri- 
ately the percentage of work scheduled for completion at 
any time. The contractor shall enter on the chart the 
actual progress at the end of each week or at such intervals 
as directed by the Contracting Officer, and shall immedi- 
ately deliver to the Contracting Officer three copies thereof. 


(b) The contractor shall furnish sufficient forces, con- 
straction plant and equipment, and shall work such hours, 
including night shifts and overtime operations, as may be 
necessary to insure the prosecution of the work in accord- 
ance with the approved progress schedule. If, in the opinion 
of the Contracting Officer, the contractor falls behind the 
progress schedule the contractor shall take such steps as 
may be necessary to improve his progress and the Con- 
tracting Officer may require him to increase the number of 
shifts, and/or overtime operations, days of work, and/or 
the amount of construction plant, all without additional cost 
to the Government. 


(c) Failure of the contractor to comply with the re- 
quirements of the Contracting Officer under this provision 
shall be grounds for determination by the Contracting Offi- 
cer that the contractor is not prosecuting the work with such 
diligence as will insure completion within the time specified. 
Upon such determination the Contracting Officer may termi- 
nate the contractor’s right to proceed with the work, or 
any separable part thereof, in accordance with the delays- 
damage article of the contract. 


GC-6 Suscowreactors: At the request of the Contracting 
Officer the contractor shall notify the Contracting Officer 
in writing of the names of all subcontractors proposed for 
the work, together with the extent and character of the 
work to be done by each subcontractor. The contractor or 
subcontractor shall, within 7 days after the making of any 
subcontract, deliver to the Contracting Officer an affidavit 
setting forth the name and address of his subcontractor 
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and a summary description of the precise work subcon- 
tracted. If for sufficient reason, at any time during the 
progress of the work, the Contracting Officer determines 
that any subcontractor is incompetent or undesirable, he 
will notify the contractor accordingly and immediate steps 
will be taken for cancellation of such subcontract. Sub- 
letting by subcontractors shall be subject to the same regu- 
lations. Nothing contained in this contract shall create any 
contractual relation between the subcontractor and the 
Government. 


GC-7 Sameres anp Descererive Dara: (a) Any samples 
and descriptive data required shall: 


(1) Be submitted within the time specified in these 
specifications or, if no time be specified, within a reason- 
able time before use to permit inspection and testing. 

(2) Be shipped prepaid and delivered as specified in 
these specifications, or as directed by the Contracting Offi- 
cer. 


(3) Be properly marked to show the name of the mate- 
rial, trade name of manufacturer, place of origin, name 
and location of the work where the material represented 
by the sample is to be used, and the name of the contractor 
submitting the sample. 


(b) Samples not subjected to destructive tests may be 
retained until completion of the work but thereafter will 
be returned to the contractor, if he so requests in writing, 
at his own expense. Failure of any sample to pass the 
specified requirements will be sufficient cause for refusal 
to consider further any samples from the same manufac- 
turer whose materials failed to pass the tests. 


GC-8 Prorection or Matertan anv Work: The contrac- 
tor shall at all times protect and preserve all materials, 
supplies and equipment of every description (including 
property which may be Government-furnished or owned) 
and all work performed. All reasonable requests of the 
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Contracting Officer to inclose or specifically protect such 
property shall be complied with. If, as determined by the 
Contracting Officer, material, equipment, supplies and work 
performed are not adequately protected by the contractor 
such property may be protected by the Government and 
the cost thereof may be charged to the contractor or de- 
ducted from any payments due to him. 


GC-9 Preservation or Exisrine Vecetation: (a) The 
contractor will preserve and protect all existing vegetation 
such as trees, shrubs, and grass on or adjacent to the site 
which do not unreasonably interfere with the construction 
as may be determined by the Contracting Officer. The con- 
tractor will be responsible for all unauthorized cutting or 
damaging of trees and shrubs, including damage due to 
careless operation or equipment, stock piling of materials 
or tracking of grass areas by equipment. 


(b) Care will be taken by the contractor in felling trees 
authorized for removal to avoid any unnecessary damage 
to vegetation that is to remain in place. Any limbs or 
branches of trees broken during such operations shall be 
trimmed with a clean cut and painted with an approved tree 
pruining compound if required by the Contracting Officer. 
The contractor will be liable for or may be required to 
replace or restore at his own expense all vegetation not 
protected and preserved as required herein that may be 
destroyed or damaged. 


GO-10 Possession Prior to Comrpietion: The Govern- 
ment shall have the right to take possession of or use 
any completed or partially completed part of the work. 
Such possession or use shall not be deemed an acceptance 
of any work not completed in accordance with the con- 
tract. If such prior possession or use by the Government 
delays the progress of the work or causes additional ex- 
penses to the contractor, an equitable adjustment in the 
contract price and/or the time of completion will be made 
and the contract shall be modified in writing accordingly. 
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GC-11 Suspension or Worx: The Contracting Officer may 
order the contractor to suspend all or any part of the work 
for such period of time as may be determined by him to be 
necessary or desirable for the convenience of the Govern- 
ment. Unless such suspension unreasonably delays the 
progress of the work and causes additional expense or loss 
to the contractor, no increase in contract price will be 
allowed. In the case of suspension of all or any part of 
the work for an unreasonable length of time causing addi- 
tional expense or loss, not due to the fault or negligence of 
the contractor, the Contracting Officer shall make an equit- 
able adjustment in the contract price and modify the con- 
tract accordingly. An equitable extension of time for the 
completion of the work in the event of any such suspension 
will be allowed the contractor provided however, that the 
suspension was not due to the fault or negligence of the 
contractor. Provided, further, that no suspension will be 
ordered or adjustments made under this paragraph for 
delays arising as the result of changes ordered or as the 
result of changed conditions encountered under the respec- 
tive articles relating to Changes and Changed Conditions 
or as the result of any delays for which an extension of 
time may be granted under the Delays—Damages Article 
of this contract. 


GC-12 Lasor Reports: The contractor shall promptly 
furnish, and shall cause any subcontractors to furnish in 
like manner, within 7 days after the regular payment date 
of each weekly payroll, to the Contracting Officer, a copy 
of such pay roll together with a sworn affidavit with respect 
to the wages paid each of its employees (which shall not 
be deemed to apply to persons in classifications higher 
than laborers and mechanics and those who are the imme- 
diate supervisors of such employees) engaged on the work. 
The contracting agencies shall accumulate these weekly 
affidavits and submit them directly to the Office of the 
Solicitor, United States Department of Labor, Washing- 
ton 25, D. C., on a quarterly basis, for the quarterly periods 
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ending 31 March, 30 June, 30 September and 31 December. 
The contractor shall also prepare and furnish such other 
labor reports as may be required by the Department of 
Labor. 


GC-13 Cxizaninc Up: The contractor shall at all times 
keep the construction area, including storage areas used 
by him, free from accumulations of waste material or 
rubbish and prior to completion of the work remove any 
rubbish from and about the premises and all tools, scaffold- 
ing, equipment, and materials not the property of the 
Government. Upon completion of the construction the 
contractor shall leave the work and premises in a clean, neat 
and workmanlike condition satisfactory to the Contracting 
Officer. 


GC-14 Uss or Domestic Arricies: Because the Materials 
listed below, or the materials from which they are manu- 
factured, are not mined, produced, or manufactured, as 
the case may be, in the United States in sufficient and 
reasonably available commercial quantities and of a satis- 
factory quality, their use in the work herein specified (sub- 
ject to the requirements of the specifications) is authorized 
without regard to the country of origin: 


Aluminum Mercury 
Antimony Mica 
Asbestos Nickel 
Bauxite Platinum and related group 
Chrome ore or Chromite met. 
Copper Rubber, crude and latex 
Damar Gum Timber, balsa, greenheart 
Jute and Jute burlaps Lignum Vitae, mahogany, 
Kaurigum and teak 
Lac and Shellac Tin 
Lead Tungsten 

Zine 
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GC-15 Derrsrrions: Wherever in the specifications or 
upon the drawings the words directed, required, ordered, 
designated, prescribed, or words of like import are used, 
it shall be understood that the direction, requirement, per- 
mission, order, designation, or prescription of the Con- 
tracting Officer is intended and similarly the words ap- 
proved, acceptable, satisfactory, or words of like import 
shall mean approved by, or acceptable to, or satisfactory 
to the Contracting Officer, unless otherwise expressly 
stated. 


Exhibit B 
Bid No. 
Serial No. ENG-49-080-52-13-(15) 


Contractor’s Proposal 
Date 2 October 1951 


To: Office of the District Engineer 
Washington District 
Corps of Engineers 
U.S. Army 
First and Douglas Streets, N. W. 
Washington 25, D. C. 


Prosecr: Camp Ritchie Project 
Primary Site 
In the Vicinity of 
Camp Ritchie, Maryland 


In compliance with your Request for Proposals dated 
14 September 1951 the undersigned hereby proposes to 
furnish the plant, labor, materials and equipment and 
perform all work for the above-described project in strict 
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accordance with the specifications, schedules, drawings 
and addenda. 


Addendum No. 1 dated September 20, 1951 
Addendum No. 2 dated September 20, 1951 
Addendum No. 3 dated September 25, 1951 
Addendum No. 4 dated September 26, 1951 


(Bidder shall insert Addenda Nos.; if none, so state) 
for the consideration of the following prices: 


Proposat No. 1: Construction and completion of the 
Came Rircur Prosyectr—Prmary Sire, complete including 
the underground building; gas seal doors; blast doors and 
machinery and decontamination chambers; reservoir; 
water, sewer, drainage, electric and telephone pipes, con- 
duits and appurtenances below the tunnel roadway; tun- 
nel roadway paving, curbs, sidewalks and railings; pro- 
tective coating of cement mortar on walls and roof of rock 
chambers and unlined portions of tunnel, supervision of 
separate elevator and ventilation and air conditioning sys- 
tem contracts; Baffle construction and part lining of venti- 
lation shafts; headhouses at ventilation and diesel-engine 
exhaust shafts; cooling water towers; guard houses; sew- 
age treatment plant; access road paving; fencing; installa- 
tion of government furnished equipment and materials not 
including U. S. Army Signal Corps equipment; and all 
exterior and interior utilities, all as shown on the drawings 
and specified exclusive of the unit price items of work as 
set forth under proposal No. 2, for the consideration of 


Dollars ($4,822,200). 


Proposat No. 2: Construction and completion of the 
Unrr Price Items or Work, all as shown on the drawings 
and as specified for the consideration of the unit prices 
set forth in the attached schedule, Engineer Form No. 
1618. 
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UNIT PRICE SCHEDULE 


(To be attached to Contractor’s Proposal) 
Construction and completion of Dry Stone packing in sec- 
tions of tunnels, which are to be lined with concrete, in- 
cluding steel pipe drains and placing Government furnished 
corrugated steel sheets and crushed stone (Items 1, 2 and 
3) ; Concrete cut-and-cover tunnel sections including damp- 
proofing, wing walls and portal and tunnel lining including 
placing of Government furnished reinforcing steel and 
Rubber Stops (Items 4, 5, 6, 7, 8 and 21); Grouting space 
above tight roof lagging in sections of the tunnel (Items 
9, 10, 11, and 12); placing Government furnished rock, 
crushed stone, subsoil and topsoil backfill and furnishing 
and placing footing drains at cut-and-cover tunnel sections, 
wing walls and portals (Items 13, 14, 15, 16 and 17) ; Rock 
excavation within and outside the tunnel (items 18 and 
19); Cement mortar lining (‘‘Gunite’’) of tunnel apexes 
(Item 20) ; protective coating of cement mortar (Item 22) ; 
installation of Government furnished roof bolts (Item 23) ; 
and installation of U.S. Army Signal Corps Equipment 
(Items 24). 


Item Estimated Unit Estimated 
No. Description Quantity Unit Price Amount 


. Dry Stone Packing, 
placing only 3,100 cu. yd. 4.50 13,950.00 


. Corrugated Steel 
Sheets, placing only 56,000 sq. ft. 15 8,400.00 


. Steel Drain Pipes 350 ~— Lin. ft. 1.50 525.00 


4. Class A Concrete, cut 
and cover tunnel sec- 
tions, not including 
cement or aggregates 148,000.00 


. Class B concrete, 
tunnel lining not in- 
cluding cement or 
aggregates h * 462,000.00 
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Estimated Unit Estimated 
Description Quantity Unit Price Amount 
——————————————_EE Ee 
6. Reinforcing steel for 
cut and cover tunnel 
sections and tunnel 


lining—placing only 


Portland cement for 
concrete 


High-Early-Strength 
Portland cement for 
concrete 


Portland cement for 
grout 


Grouting pipes 
Sand for Grout 


Mixing and placing 
grout 

Rock Backfill 

placing only 

Crushed Stone Backfill 
placing only 


Subsoil Backfill 
placing only 


Topsoil Backfill 

placing only 

6” Footing drains 1,300 
Rock excavation within 

tunnel 5,000 


Rock excavation outside 
tunnel 2,500 


Cement Mortar Tunnel 
Lining (“Gunite”) 
(Sect. 1E of Specs.) 12,000 


Dampproofing, cut and 
cover tunnel 3,200 
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Item Estimated Unit Estimated 
No. Description Quantity Unit Price Amount 


22. Protective Coating of 
Cement Mortar (Sect. 
3 of Specs.) 17,000 Bag 144,500.00 


Roof Bolts, install 
only 50,000 = Lin. ft. 125,000.00 


. Installation of U. S. 

Army Signal Corps 

Equipment (Section 
39 of Specs.) Lump Sum 30,000.00 
TOTAL (Proposal No. 2) 1,752,625.00 


NOTE: All extensions of the unit prices shown will be subject to verifi- 
cation by the Government. In case of variation between the 
unit price and the extension, the unit price will be considered to 
be the proposal. 


GRAND TOTAL (Proposal Nos. 1 and 2) 6,574,825.00 


and agrees, upon receipt of written notice of an award of 
the contract within thirty days after the date of opening 
of the proposal, that he will execute contract Form No. 
R-5701, in accordance with the proposal as accepted and 
if the consideration of the contract will exceed $2,000 in 
amount will furnish to Government a Performance Bond 
on U. S. Standard Form No. 25 or U. S. Standard Form 
No. 25-B and a Payment Bond on U. S. Standard Form No. 
25-A or U. S. Standard Form No. 25-C with good and suffi- 
cient surety or sureties as required by the specifications, 
at the time that the contract is executed. 


It is hereby warranted that in the event award is made to 
the undersigned there will be furnished under this con- 
tract, or used in the performance of the work covered by 
the contract, only such unmanufactured articles, materials 
and supplies as have been mined or produced in the United 
States and only such manufactured articles, materials and 
supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies, mined, 
produced or manufactured, as the case may be, in the 
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United States, except as noted below or otherwise indi- 
cated in this proposal or authorized in the request for 
proposals. 


The bidder further agrees that, if awarded the contract, 
he will commence the work within 10 caiendar days after 
receipt of written notice to proceed, and that he will fully 
complete the entire work ready for use not later than 30 
June 1952 after the date of receipt by him of notice to pro- 
ceed and that he will fully complete certain portions of 
the work for beneficial occupancy as described in Special 
Conditions paragraph SC-33 not later than 1 June 1952. 

Bidder represents he has not, employed or retained a 
company or person (Other than a full-time employee) to 
solicit or secure this contract, and agrees to furnish in- 
formation relating thereto as requested by the Contracting 
Officer. 


Bidder represents that the aggregate number of em- 


ployees of the bidder and his affiliates is: x 500 or more, 


Conprrion: Bidders are advised that the award for this 
work will be made to one Bidder on Proposal Nos. 1 
and 2. The right is reserved, as the interest of the 
Government may require, to accept or re-[ject] any or 
all items of any proposal. 


Joun McSzar, Ino. 
Delaware 


By (S.) W. M. Russell 
Asst Mgr 
(Title) 
17th & Spring Garden Sts., 
Philadelphia, Penna. 
(Business Address) 
NOTE: If the Bidder is a corporation, indicate State of 


Incorporation under signatures; and, if a partner- 
ship, give full names of all partners. 


12 October 1951 


RecisTezeD Man—Rervrn Recerer ReqQuesrep 


600.1 Camp Ritchie—NAWVL 
(Primary Site) 


NOTICE OF AWARD AND NOTICE TO PROCEED 


John McShain, Inc. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


You are hereby notified that your proposal dated 2 Oc- 
tober 1951 in the total amount of $6,574,825.00 for Pro- 
posal Nos. 1 and 2 is accepted for construction and com- 
pletion of the Camp Ritchie Project—Primary Site, Camp 
Ritchie, Maryland. 


Contract No. DA-49-080-eng-856 is being prepared for 
signature. Acceptable Payment and Performance Bonds 
must be furnished upon execution of the formal contract. 


This is your formal notice to proceed with the work un- 
der the contract. The representative of this office respon- 
sible for superintending the work covered by the above con- 
tract is: 

Colonel Robert P. Kline 

Area Engineer 

Camp Ritchie, Maryland 

Telephone Highfield, Maryland—231 


It is requested that you acknowledge receipt of this 
notice of award and notice to proceed on the three inclosed 
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copies, retaining one copy and returning the original and 
one copy to this office at once. 

Sincerely yours, 


Auan J. McCurcHEen 
Colonel, Corps of Engineers 
District Engineer 


Notice or AWARD AND 
Norice To PRoceeD RECEIVED: 
Joun McSuany, Inc. 


En cceresnnramesnacesvoee 


3. Amended Answer 
[Filed June 21, 1955] 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 

Defendant admits the allegations of paragraphs 1, 2, 3, 
4, and 5 of the complaint. 
Third Defense 

Defendant denies the allegations of Paragraph 6 of the 
complaint which require an answer. 
Fourth Defense 

Further answering the complaint, the defendant states 
as follows: 


(a) Before the plaintiff issued to the defendant a 
request for a proposal, plaintiff represented to all 
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prospective proposers that the conditions and price 
which would be set forth in any proposal would not 
be final but that after the proposals were opened, 
negotiations would be conducted for the purpose of 
determining what the final conditions and price would 
be. In its formal request for proposals (Exhibit A 
of the complaint) plaintiff represented that the de- 
fendant’s proposal would be received for the purpose 
of negotiating a contract. This procedure was iden- 
tical with a previous transaction in which defendant 
had submitted a proposal and later negotiations had 
resulted in a contract different in conditions and price 
from those in the proposal. Accordingly, defendant’s 
proposal was not an offer which was final as to con- 
ditions and price, but was means of initiating nego- 
tiations with the plaintiff for a contract. 


(b) At the time the defendant submitted its pro- 
posal, defendant was already engaged on a Camp 


Ritchie project covered by the earlier contract referred 
to above. This project was located near the project 
which is the subject of this suit, and defendant had its 
office organization and equipment and facilities set up 
there, which would make it less expensive to carry on 
this second project. In submitting its proposal, de- 
fendant took these facts into account and relied upon 
the continuation of its then existing contract. Un- 
known to the defendant, the plaintiff was contemplat- 
ing terminating the major portion of that project, and 
did so after issuing the Notice of Award and Notice 
to Proceed. 


Plaintiff nevertheless issued its ‘‘notice of award 
and notice to proceed’’ as alleged in Paragraph 4 of 
the complaint, when it knew or should have known all 
the facts stated in this sub-paragraph and did not 
inform the defendant of its intentions. 
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(c) Six proposals were submitted to the plaintiff 
and opened on October 2, 1951. Bid bonds were not 
required and not furnished. The three lowest pro- 
posals were $8,033,110; $7,944,011; and $6,574,825. The 
last named and lowest proposal was that of the de- 
fendant. It was $2,170,157.50 less than the average 
of the six proposals submitted and $1,369,185 less than 
the next lowest proposal. 


(a) Plaintiff did not conduct the required negotia- 
tions. On October 12, 1951, after a brief conference 
with employees of the defendant who were without 
authority to negotiate for or to bind the defendant, 
plaintiff issued to the defendant its “notice of award 
and notice to proceed’’ together with contract and 
bond forms for execution by the defendant, neither of 
which the defendant executed or accepted. Defendant 
alleges that plaintiff did not attempt to or intend to 
negotiate with the defendant at that conference. Sub- 
sequently, the defendant specifically informed the 
plaintiff of many matters which would have to be nego- 
tiated before any contract could be signed or any 
agreement reached. Among these were the fact that 
the plaintiff on November 5, 1951, had terminated the 
major portion of the Camp Ritchie job on which the 
defendant relied; a jurisdictional dispute within the 
union, and the refusal of the workers to work at the 
rate published by the Secretary of Labor; serious mis- 
takes and errors in the defendant’s proposal, and other 
matters which would vitally affect the fixing of final 
conditions and price. On the basis of these represen- 
tations seasonably made to the plaintiff, the defendant 
urged the plaintiff to negotiate with the defendant, but 
the plaintiff refused to do so. 


Fifth Defense 


Defendant pleads in the alternative that if a contract was 
made between the plaintiff and the defendant, the contract 
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should be rescinded because of excusable mistakes and 
errors in the defendant’s proposal known to the plaintiff 
by examination of the proposal itself and by notice season- 
ably given to plaintiff by defendant. 


Because of the volume and complexity of the specifica- 
tions; (nearly 600 pages in length besides numerous draw- 
ings and four added specifications;) and the short time 
permitted for preparing the proposal (less than two weeks) 
defendant overlooked some items of cost (two items of 
which totalled over $225,000) and underestimated other 
items (such as one estimated at $5,000 which turned out 
to cost more than $45,000). Furthermore no allowances 
were made in the defendant’s proposal for contingencies 
such as increase in costs of material and in wages. These 
matters were known by the plaintiff or were called to the 
attention of the plaintiff on October 2, 1951, October 12, 
1951, October 24, 1951, October 26, 1951, November 14, 1951, 
December 31, 1951, and on other dates during that period 
which are presently unknown to defendant. 


Siath Defense 


Defendant presented the facts in this case to the Secre- 
tary of the Army. The Secretary of the Army on January 
11, 1952, wrote a letter to the Comptroller General of the 
United States with enclosures requesting a decision. On 
February 12, 1952 the Comptroller General decided on the 
basis of the facts developed from the evidence presented 
that no contract was ever consummated and that the defend- 
ant had incurred no liability under its bid. A copy of said 
letter of the Comptroller General is attached hereto and 
made a part hereof as Exhibit A. 
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Seventh Defense 


There was no contract between the plaintiff and the 
defendant for the reason that no agreement was reached 
between them. 

/s/ CHartes B. Murray 
Charles B. Murray 
Attorney for Defendant 


A jury trial is demanded on all issues in this case. 


/s/ CHartes B. Murray 
Charles B. Murray 
Attorney for Defendant 


EXHIBIT “A” 
COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON 25 
Feb. 12, 1952 
The Honorable 
The Secretary of the Army 


My dear Mr. Secretary: 


Reference is made to your letter of January 11, 1952, 
with enclosures, requesting a decision as to whether an 
enforceable contract exists between the Government and 
John McShain, Inc., for certain construction work at Camp 
Ritchie, Maryland, covered by invitation No. ENG-49-080- 
52-13-(15), dated September 14, 1951. 


The record shows that, at a conference held in the office 
of the District Engineer, Washington, D. C., on September 
6, 1951, for the purpose of acquainting prospective bidders 
with the general nature of the work to be performed, the 
contractors present, including representatives of John Me- 
Shain, Inc., were advised in part as follows: 


“The proposals will be opened in this room at 1500 
hours on the 2nd of October, 1951. Negotiations will be 
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conducted with those submitting the three lowest proposals 
to determine the final conditions and price.’’ 


The referred-to invitation was issued under date of 
September 14, 1951, and stated that proposals, which would 
be the basis of negotiating a construction contract, would 
be received until October 2, 1951. Of the proposals re- 
ceived, that of John McShain, Inc., was low at $6,574,825, 
the other proposals ranging from $7,944,010 to $11,509,980. 
The proposal did not contain any qualification and stated 
that the contractor would execute a contract within 30 
days after date of opening and would commence work with- 
in 10 days after receipt of notice to proceed. It is stated 
in first indorsement of December 3, 1951, from the Division 
Engineer to the Chief of Engineers, that the Division 
Engineer, immediately after the results of the bidding 
were reported to him, instructed the District Engineer to 
determine whether an error had been made by John Mc- 
Shain, Inc., in view of the relatively low bid submitted, but 
that, when the District Engineer replied that the contrac- 
tor was pressing for an award of the contract, authority 
to make such award was granted. 


In your letter of January 25, 1952, with reference to the 
matter, you state that, after the proposals were opened, 
the second and third lowest bidders indicated that, in view 
of the low proposal submitted by McShain, they were not 
interested in further negotiations as they could not ap- 
proach the price; that the Corps of Engineers was cog- 
nizant that McShain was ‘‘able to pare certain adminis- 
trative expenses because of the fact that a previous con- 
tract /No. DA-49-080-eng-833/ was still in force’’; and that 
on October 12, 1951, representatives of the contractor at- 
tended a conference—which is shown to have been held in 
the office of the District Engineer, Washington, D. C.—‘‘for 
the purpose of discussing the proposal and settling any 
contract questions.’’ 
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The record shows that three representatives of John 
McShain, Inc., none of whom were officers of the corpora- 
tion, attended the conference of October 12, and that these 
representatives asked various questions relating to the 
performance of the work and gave no indications that 
John McShain, Inc., would not be willing to take the con- 
tract at the amount stated in its proposal. Mr. Paul Hauck, 
the contractor’s general manager, who was present, did 
express some concern because the amount quoted did not 
include anything to cover contingencies, overtime, liquidated 
damages, or price and wage increases. On the same day, 
but subsequent to the conference, a formal notice was 
issued by the District Engineer to the contractor stating 
that its proposal, in the amount of $6,574,825, was thereby 
accepted, that a formal contract was being prepared, and 
that the contractor was to proceed with the work. The 
contractor was requested in the notice to acknowledge 
receipt thereof in the space provided for the contractor’s 
signature and to return the original and one copy to the 
office of the District Engineer at once, retaining a copy. 


The record contains a memorandum made by the District 
Engineer of a conference held in his office with John 
McShain and Paul Hauck on October 24, 1951, which states 
that Mr. McShain stated at such time that he was willing 
to go ahead with the job, but that two of the trades, plumb- 
ers and steamfitters, had refused to man the job at the 
wage rates set forth by the Department of Labor, and the 
Baltimore unions were requesting that the Ritchie project 
be placed within their district and were requesting an 
increase in wage rates, and that he thought it was the 
responsibility of the District Engineer to have the Depart- 
ment of Labor issue new wage rates in line with the Balti- 
more rates, or place the Ritchie project under jurisdiction 
of Hagerstown unions, which would mean lower rates. 
The memorandum states that Colonel McCutchen stated 
that the contractor would have to have the International 
Union state its refusal, in writing, to man the job at the 
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rates published by the Department of Labor, in which case 
the matter would be submitted to the Chief of Engineers 
and be forwarded to the Department of Labor. In an 
affidavit filed with this Office by John McShain on Janu- 
ary 28, 1952, it is stated that the affiant informed the Dis- 
trict Engineer at this meeting that a serious mistake had 
been made in the computation of the bid, but that, by rea- 
son of the fact that the contractor had contract No. DA-49- 
080-eng-833 to perform, the contractor could probably ‘‘get 
by’’ with the contract involved. However, affiant further 
states that he advised the District Engineer that certain 
items would have to be adjusted and cleared up before any 
contract could be signed, or agreement reached, particu- 
larly the wage scale situation. 


By letter of October 26, 1951, John McShain, as Presi- 
dent of John McShain, Inc., advised the District Engineer 
that the contractor had purposely delayed returning the 
notice to proceed in view of the serious problem of the wage 
scale which, it was believed, should be settled before any 
attempt was made to proceed with the work. Also, on 
November 7, 1951, the contractor, having received notice 
on November 5 of the termination for the convenience of 
the Government of what appears to have been the major 
portion of contract No. DA-49-080-eng-833, wrote the Dis- 
trict Engineer that the cancellation of said contract had 
seriously affected its position on the contract here involved 
and requested a conference on November 14. At the con- 
ference, according to the memorandum in the record, John 
McShain stated that he had ‘‘bid’’ for the work here 
involved solely because of having been awarded contract 
No. DA-49-080-eng-833; that he had been prepared to 
absorb the loss due to his mistake by reason of having the 
first contract, and that he did not feel that he could pos- 
sibly undertake the work under the circumstances. Ac- 
cordingly, he asked to be excused, stating that the Contract- 
ing Officer should have recognized that the bid was extreme- 
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ly low in comparison with the others and notified him of a 
possible mistake at the time. 


The contractor contends before this Office that the mis- 
takes in the calculation of its bid which were set forth in 
its letter of December 31, 1951, to you, were made because 
of the necessary haste in preparing its bid. In this con- 
nection, the contractor calls attention to the fact that the 
specifications for the work involved contain approximately 
575 pages and, in addition, four addenda, of which two are 
dated September 20, 1951, and the others September 25 
and September 26, 1951, and that extensive drawings 
formed a part of the requirements for a bid. In the affi- 
davit referred to above, John McShain states that, on 
October 2, 1951, in reviewing the estimates which the 
contractor had received for the subcontracts and the infor- 
mation covering the work to be done by the contractor, 
some doubt arose in his mind as to the advisability of 
attempting to submit a bid covering the work. However, he 
states that, in view of the statement which had been made 
to prospective bidders at the conference of September 6, 
1951, to the effect that negotiation would be conducted with 
those submitting the three lowest proposals to determine 
the final conditions and price, he decided to submit a figure 
based upon the estimates that were available in the belief 
that any discrepancies arising could be taken care of 
before the contract was finally negotiated. The contrac- 
tor contends that the notice of award was issued before 
any negotiations were held with representatives of the 
contractor who would be authorized to consummate a con- 
tract, and that, since the award of the contract never was 
finally accepted, no contract can be said to have been con- 
summated. 


The contractor’s bid was considerably lower than the 
other bids and you have stated, as indicated above, that the 
Corps of Engineers was aware that tue contractor would 
be able to pare certain administrative expenses by reason 
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of having another contract to perform at the site of the 
work. Also, the Contracting Officer was advised from the 
statement made by Mr. Hauck at the meeting of October 
12, referred to above, that the contractor’s bid included 
nothing for contingencies. Under these circumstances, the 
Department of the Army would have been under a duty 
to advise the contractor that the termination of contract 
No. DA-39-080-eng-833 was being considered before ac- 
cepting its bid in the event it had any information to that 
effect. While you state in your letter of January 25, 1952, 
that the contracting officer had no knowledge that said con- 
tract would be terminated, it is not shown that other offi- 
cials of the Department of the Army were unaware of 
such fact. 


However, aside from the above question, there is the 
more fundamental one of whether a contract was ever con- 
summated. The fact that prospective bidders were advised 
at the pre-bid conference that negotiations would be 
conducted with those submitting the three lowest proposals 
to determine the final conditions and price and that the 
invitation stated that proposals would be received for the 
purpose of ‘‘negotiating’’ a construction contract would 
be calculated to lead bidders to believe that the contract 
was to be negotiated informally, rather than on a formal 
bid and acceptance basis. It is not denied in your letter 
of January 25 that negotiation with the bidders following 
receipt of the proposals was contemplated at the time the 
invitation was issued, but you state that the meeting of 
October 12 was considered to cover all the points subject 
to negotiation, since the price quoted apparently was ac- 
ceptable to the contractor at that time. 


Admittedly, the representatives of the contractor who 
were present at the meeting of October 12 should have 
stated at that time that the amount bid was not considered 
by the contractor to be firm. However, if as appears to 
be the case it is admitted that the contractor was entitled 
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to negotiate the contract informally and that the proposal 
submitted was not, therefore, understood to be a firm pro- 
posal, then it necessarily follows that any negotiation had 
would not be binding on the contractor unless transacted 
with representatives of the contractor who were duly 
authorized to enter into a final and binding agreement. In 
this connection, there has been submitted here a ‘‘Certifi- 
cate of Certification of Secretary of John McShain, Inc., of 
Delaware,’’ wherein it is stated that the President and, in 
his absence or disability, the Vice-President, are authorized 
by sections 31 and 33 of the by-laws of the corporation to 
execute bonds and other contracts requiring the seal, under 
the seal of the corporation, and that the only other persons 
authorized to perform such functions for the corporation 
are Vincent P. McDevitt, the corporation’s counsel, and 
Edward S. Barnhart, Secretary of the corporation, who, 
jointly and severally, were appointed attorneys-in-fact for 
the corporation at a special meeting of the Board of Direc- 
tors held on July 5, 1949, and that their authority to per- 
form such functions is operative only when the President 
and Vice-President of the corporation are absent from the 
country. Relative to the authority of Messrs. Hauck, Tip- 
pett and Russell, the representatives of the contractor who 
were present at the meeting of October 12, 1951, it is stated 
in the McShain affidavit as follows: 


‘All bids submitted by the Corporation must be ap- 
proved by me before submission and Messrs. Hauck, Tip- 
pett and Russell have never been authorized to submit, nor 
have they ever submitted, a bid on behalf of the Corpora- 
tion without securing such approval. 


‘¢Messrs. Hauck, Tippett and Russell have never been 
authorized to negotiate or accept, nor have they ever nego- 
tiated or accepted, a contract on behalf of the Corporation. 
On occasion they have communicated to contracting offi- 
cers the fact that I have approved particular contracts, 
having obtained my approval before the meeting or during 
the course of the meeting by telephone.’’ 
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Of course, the representatives referred to, who were not 
officers of the corporation, would have no implied authority 
to bind the corporation in a matter of this kind for the 
reason that negotiation of the contract necessarily included 
the execution of the contract and the payment and per- 
formance bonds, which were required to be signed by an 
officer of the corporation. Hence, it would seem that the 
proceedings which took place at the meeting of October 12 
did not amount to a negotiation of a final contract, or have 
the effect of converting the contractor’s proposal to a firm 
bid the purported acceptance of which created a contract. 
On the contrary, there is substantial basis for the view 
that the notice of award and notice to proceed which was 
issued to the contractor on October 12, 1951, constituted 
no more than a firm offer on the part of the Government 
to award the contract to the contractor at the price stated 
in its proposal and, as such, would have had to have been 
accepted without qualification by the contractor in order 
for a contract to be consummated. As indicated above, 
the contractor never returned the referred-to notice with 
its signature, as contemplated, and there is considerable 
doubt that a court would hold that the statement reported 
by the District Engineer to have been made by John Mc- 
Shain at the meeting of October 24, 1951, to the effect that 
he was willing to go ahead with the work, constituted an 
acceptance of the offer of award, particularly in view of 
the fact that McShain reportedly followed such statement 
immediately with the statement that he thought it was the 
responsibility of the District Engineer to take action to 
the end that certain wage-rate problems could be resolved, 
and of the contention made in McShain’s affidavit, referred 
to above, as to the conditional nature of the offer. More- 
over, the contractor’s letter of October 26, 1951, the con- 
tents of which are set out above, is capable of being inter- 
preted as a conditional acceptance only. The negotiations 
were in this status when, on November 14, 1951, the con- 
tractor advised the District Engineer that it would be 
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unable to undertake the work in view of the termination of 
contract No. DA-49-080-eng-833. Hence, under the facts 
developed from the evidence presented here, and consider- 
ing the ambiguities, uncertainties, and confusion which 
attended the entire transaction, there appears no clearly 
sound basis for concluding that a contract was ever con- 
summated, or that John McShain, Inc., has incurred any 
liability under its bid. 

The copy of contract No. DA-49-080-eng-856, the speci- 
fications thereto and abstract of bids, as well as copy of 
contract No. DA-49-080-eng-833, are returned herewith. 
The other papers transmitted with your letter are being 
retained in this Office. 

Sincerely yours, 


/s/ Lusvsey C. Warren 

Comptroller General 

of the United States 
Enclosures. 


4. Order Striking Certain Defenses 
[Filed March 29, 1956] 


This cause having come on for hearing on February 10, 
1956, on the motion of the plaintiff for judgment on the 
pleadings and other relief, and the Court after considera- 
tion of the briefs and arguments of counsel having ren- 
dered its decision by memorandum dated March 19, 1956, 
it is this 29th day of March, 1956, 


ORDERED: 


1. That the first, fourth, sixth, and seventh defenses 
contained in the amended answer be stricken as legally 
insufficient. 

2. That the fifth defense will be considered as an affirma- 
tive plea for rescission of the contract and as so considered 
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will be sustained, and a separate trial is hereby ordered 
pursuant to rule 42(b) of the Federal Rules of Civil Pro- 
cedure on the issues raised thereby. 


3. That, dependent upon the outcome of the separate 
trial on the fifth defense, the further issue raised by the 
third defense will thereafter be set down for trial. 


4. That in all other respects plaintiff’s motion is denied. 


/s/ Joserx C. McGarracHy 
Joseph C. MeGarraghy 
United States District Judge 


5. Defendant's Notice of Appeal 
[Filed May 24, 1956] 


Notice is hereby given this 24th day of May, 1956, that 
John McShain, Inc., the defendant above-named, hereby 


appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 29th day of March, 1956 in favor of United 
States of America, plaintiff above-named, against said de- 
fendant, John McShain, Ince. 


/s/ Cuartes B. Murray 
Attorney for Defendant 
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6. Order of Court of Appeals Dismissing Defendant’s Appeal 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


October Term, 1956 
No. 13,421 


Joun McSuarn, Inc., Appellant, 
v. 


Unrrep States or America, Appellee. 


Before: Edgerton, Chief Judge, Bazelon and Fahy, Circuit 
Judges, in Chambers. 


Order 
Upon consideration of appellee’s motion to dismiss this 


appeal and of appellee’s motion for an extension of time 
to file its brief, it is 

Onvenrep by the Court that this appeal be, and it is here- 
by, dismissed for lack of jurisdiction. 


It is Furraer Orperep by the Court that the appellee’s 
motion for an extension of time to file its brief be, and it 
is hereby, dismissed as moot. 


Per Curiam. 
Dated: October 25, 1956 


7. Reply 
[Filed May 21, 1956] 

By order of this Court dated March 29, 1956, the Fifth 
Defense contained in the amended answer was held to con- 
stitute an affirmative plea for rescission of the contract 
between the parties. The plaintiff replying thereto: 

First 


Denies each and every averment contained in said Fifth 
Defense except denies knowledge as to the actions of 
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defendant therein described and avers that plaintiff was 
informed by representatives of the defendant on October 
12, 1951 that no allowances for contingencies had been made 
by the defendant in its bid and that such omission was 
deliberate on its part in order to secure the contract. Plain- 
tiff further specifically denies that any substantial error 
existed in defendant’s bid or that any suggestion or intima- 
tion of such error in defendant’s proposal was seasonably 
communicated to it or to any persons on its behalf, or was 
or should have been known to it by reason of any communi- 
cations between the parties or otherwise prior to an asser- 
tion to that effect by defendant on November 14, one month 
after acceptance of the contract by plaintiff and more than 
three weeks subsequent to the time when defendant should 
have commenced the construction work contracted for. 


Second 


Avers that defendant is barred by laches from asserting 


a plea for rescission in that said plea was made for the first 
time on April 20, 1955, almost four years after notice was 
sent by plaintiff to defendant that the latter would be held 
for the damages sustained by plaintiff in reletting the con- 
tract to others. 


Third 


Avers that defendant is estopped to assert a plea for 
rescission on the ground of mistake in that defendant, act- 
ing with full knowledge of each of the matters of which 
knowledge or notice is attributed by it to plaintiff and 
such further knowlede or information it had as bidder, 
did, after October 2, 1951, the date on which all proposals 
including that of defendant, were publicly opened, with- 
hold or neglect to assert or bring to the attention of 
defendant the presently claimed mistakes or errors at any 
time prior to acceptance of the contract by plaintiff on 
October 12, 1951, pursuant to defendant’s request for such 
action repeated on that date. 
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Fourth 


Avers that defendant has waived any right which might 
have existed to assert a plea for rescission on a claim of 
mistake in that defendant acting through its president, at 
or after the time on which it first asserted the existence of 
errors, did nevertheless agree to proceed with perform- 
ance under the contract as made. 


Wuererorg, plaintiff prays judgment of this Court dis- 
missing said Fifth Defense and directing further trial on 
che issue of plaintiff’s damages in accordance with the 
order of the Court dated March 29, 1956. 


/s/ Georce Cocuran Dovs 
George Cochran Doub 
Assistant Attorney General 
Civil Division 
/s/ Outver Gascx 
Oliver Gasch 


United States Attorney 


/8/ Geo. S. Leonarp 

Geo. S. Leonard 
First Assistant, Civil Division 
/s/ Lixo A. Graciia 

Lino A. Graglia 
Attorney, Department of 
Justice 


Attorneys for Plaintiff 
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8. Pretrial Proceedings 
[April 23, 1956] 


SrarEMent or Nature or Case: 


This is an action for damages for alleged breach of 
contract. 


P USA alleges that it issued to D John McShain, Ine. 
among others, a Request for Proposals dated Sept 14, 1951; 
that D thereafter submitted to P a Contractor’s Proposal 
dated October 2, 1951; that P thereafter executed same and 
sent same to D; that D received a Notice of Award and 
Notice to Proceed dated October 12, 1951. P further alleges 
that D did not proceed with the work within the time limited 
therefor and that by reason of Ds failure to so proceed as 
provided in the contract P has been damaged. 


All of the foregoing allegations except damages of the P 
have been admitted by D. In addition D alleges that the 
contract entered into between P and D should be rescinded 
because of excusable mistakes in Ds proposal which were 
known to P by examination of said proposal as well as by 
notice seasonably given to the P by D. 


In the circumstances the sole issue in the trial of this 
action is the issue as to whether the contract should be 
rescinded and if not what damages result therefrom. 


No stipulations have been agreed to between counsel 
for parties hereto. 


It is stipulated that interrogatories which have previous- 
ly been served by counsel for P and D respectively upon 
opposing counsel be answered so far as they can be 
answered by Friday April 27, 1956 prior to the taking of 
deposition set for said latter date and that such answers 
to said interrogatories as have not been made by Friday 
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April 27, 1956 shall be made within 20 days following 

said date. 
/s/ Cuantes F. McLavesiin 
Pretrial Judge 

/s/ Geo. S. LEonagD 

Atty for Plaintiff 

/s/ Cuantes B. Muggay 

4-23-56 


9. Defendant’s Proposed Amendment to the Pre-Trial Order 
[Filed March 25, 1957] 


Paragraphs 3 and 4 of the Pre-Trial Proceedings of 
September 23, 1956, are amended to read as follows: 


Defendant admits that it received a Request for Pro- 
posals; that it submitted a Contractor’s Proposal; and that 
plaintiff thereafter sent defendant a Notice of Award and 


Notice to Proceed as alleged by plaintiff. 


Defendant denies that any contract came into existence 
as neither it nor plaintiff ever intended that the Proposal 
be regarded as an offer which would bind it upon accept- 
ance by plaintiff as distinguished from a basis for future 
negotiations. Furthermore, the conference of October 12, 
1951, did not result in any contract. 


Defendant further alleges that if a contract did come 
into existence, it should be rescinded because of excusable 
mistakes in its proposals which were known or should have 
been known to plaintiff resulting from (1) errors and 
omissions in computations, (2) the mutual mistaken belief 
of the parties that another contract (Camp Ritchie Proper) 
between the parties at the same situs would continue, and 
(3) a failure to include the possibility of termination of 
the contract (Camp Ritchie Proper) as a cost factor in 
its bid. 

Defendant further contends that there is a substantial 
difference in terms between the alleged contract which is 
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the subject of this action and the contract subsequently 
relet by plaintiff to another contractor, which difference 
bars recovery as a matter of law in this action. 


Lastly, defendant contends that appropriate effect should 
be given under the doctrine of primary jurisdiction to the 
decision of the Comptroller General of February 12, 1952, 
determining that no contract existed between plaintiff and 
defendant following the submission of the question to him. 


Submitted By: 


/s/ Cuantes B. Murray 
Charles B. Murray 


/s/ Gzorce F. SHEA 
George F. Shea 


/s/ Nicuouas J. CHase 
Nicholas J. Chase 


10. Oral Opinion of Judge Holtzoff on Defendant’s Motion to 
Amend the Pretrial Order 


[April 5, 1957] 


The Court will grant the motion to amend the pretrial 
order. In granting this motion it desires to make it clear 
that the only purpose in granting it is to permit the moving 
party to place itself in the position of being able to present 
at the trial the matters that had previously been ruled 
upon on prior motions, because in this jurisdiction the 
rule as to law of the case does not apply to interlocutory 
orders. 


The Court’s order in granting this motion is not to be 
construed as an acquiescence in the assertion that the prior 
interlocutory orders were erroneous. The Court does not 
pass on that and in fact presumes that they were correct 
until and unless they are overruled or reversed. 


The only purpose in granting the motion, I repeat, is to 
make it possible to the defendant to reopen these issues as 
it has a right to do. 
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11. Order Amending Court’s Pre-Trial Order 
[Filed April 5, 1957] 


Upon consideration of Defendant’s Motion to Amend 
Pre-Trial Order filed herein on March 25, 1957, submitted 
with which was a document entitled ‘‘Defendant’s Pro- 
posed Amendment to the Pre-Trial Order,’’ and Plain- 
tiff’s Memorandum of Points and Authorities in Opposi- 
tion to said Motion, and the Court having heard in open 
court on April 5, 1957, full argument by counsel for both 
parties, it is by the Court this 5th day of April, 1957, 


ADJUDGED AND OxpERED that: 


Defendant’s said Motion to Amend Pre-Trial Order be 
and it is hereby granted; and 


The Pre-Trial Order of the Court of April 23, 1956 is 
hereby amended pursuant to the opinion of the Court dic- 
tated at close of argument, to conform to and include the 
said document submitted with Defendant’s said Motion 
and entitled ‘‘Defendant’s Proposed Amendment to the 
Pre-Trial Order.’’ 

/s/ Auexanver Hourzorr 
Judge 


Seen: 


/s/ Geo. S. Leonarp 
George S. Leonard 
Attorney for Plaintiff 
Submitted by: 


s/ Nicuouas J. CHasE 
Nicholas J. Chase 


s/ Cuantes B. Murray 
Charles B. Murray 


s/ Grorce F. SHE 
George F. Shea 


Attorneys for Defendant 
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12. Further Proceedings Before Judge Holtzoff 
[April 8, 1957] 

Tre Court: I am not reopening. I think you still mis- 
understand what I did. All I did was to put that issue in 
the pretrial order so as not to deprive the defendant of 
the right he has under the rule prevailing in this jurisdic- 
tion of presenting the matter to the trial judge. I reopened 
nothing. 

° * w e = e es * s eo 

Tre Court: I think the use of the term ‘‘reopen’’ is an 
erroneous use of the word. 


a s e * * . * e ° ° 


Tue Court: Mr. Murray, the Court isn’t broadening the 
issue. You are. 


Mr. Murgay: We interposed seven defenses to the com- 
plaint. Judge McGarraghy struck five of them. So I have 


supposed that it was the Court that was narrowing them, 
because if we had our way we would try seven defenses 
and not one. 

Tus Court: The trial judge has a right to reopen those 
matters if he wishes. That is his discretion. 


13. Oral Opinion of Judge Letts Upon the First Trial 
[April 12, 1957] 

Tae Cover (Letts, J.): When the plaintiff closed its 
ease and rested the defendant moved for a judgment in 
its favor. 

The Court has considered the arguments and briefs sub- 
mitted in support thereof and the arguments and briefs 
opposing such motion. 


The Court is now prepared to rule. 


My study and reflections have led me to the conclusion 
that the plaintiff has failed to make out a prima facie case. 
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My ruling will rest upon the record but perhaps I should 
specify my ultimate and controlling conclusion: 


I find that plaintiff’s contracting officer in fact initiated 
negotiation proceedings and that such was his avowed 
intention; 

I find that the invitation was so understood by the de- 
fendant and that the defendant made his proposal in the 
spirit of such intended purpose; 


It seems clear that the contracting officer knew or cer- 
tainly had reason to know that the defendant did not intend 
his proposal to be treated as a firm bid. Such contracting 
officer must have known that the defendant had a right to 
negotiate and that he was not surrendering that right in 
making his proposal upon the form presented to him by 
the contracting officer. 


I further find that the transaction between plaintiff and 
defendant never got beyond the negotiating stage; 


The proof which has been offered by plaintiff fails to 
show a binding and enforceable contract. 


The defendant’s motion for judgment is granted and a 
judgment for defendant will be entered of record. 


(Thereupon the instant proceedings were concluded.) 


14. Final Judgment 
{Filed April 16, 1957] 


This case having come on for trial and the plaintiff hav- 
ing introduced its evidence and rested, and the defendant 
having moved for judgment, and the said motion and the 
opposition thereto having been fully argued by counsel for 
the parties in open court, and fully heard by the court, 
and the court having considered the briefs of the parties; 
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and the court having announced its opinion, findings of 
fact, and conclusions of law on April 12, 1957, it is by 
the court this 16th day of April, 1957; 


ApsupGED, OrpERED aNp Decreep that the motion of the 
defendant for judgment be, and it is hereby, granted; and 
that the cause be and it is hereby, dismissed with prejudice. 


By the Court: 


/3/ F. Dicxruxson Lerts 
Judge 
Presented by: 


/s/ Cartes B. Murray 
Charles B. Murray 


/s/ Georce F. Suza 
George F. Shea 


/8/ Nicuowas J. CHasE 
Nicholas J. Chase 


Attorneys for Defendant 


15. Order Denying Plaintiff's Motion to Amend Findings, 
Conclusions, and Judgment 


[Filed May 28, 1957] 


Upon consideration of Plaintiff’s Motion to Amend Find- 
ings, Conclusions, and Judgment, Plaintiff’s Memorandum 
in support thereof, and Plaintiff’s Points and Authorities 
in support thereof, all filed herein on April 24, 1957, and 
also Defendant’s Opposition to Motion to Amend Findings, 
Conclusions and Judgment, and Defendant’s Memorandum 
of Points and Authorities in support of said opposition, it 
is, by the Court this 28th day of May, 1957, 
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ApDJUDGED AND Orperep that Plaintiff’s said Motion to 
Amend Findings, Conclusions, and Judgment be, and it 
is hereby, denied. 

By the Court: 


/3/ ¥. Dickinson Letrs 
F. Dickinson Letts, Judge 
Submitted by: 


/s/ Cuartes B. Munray 
Charles B. Murray 

1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


/s/ Gzorce F. SHea 
George F. Shea 
Tower Building 
Washington 5, D. C. 


/s/ Nicuouas J. Cuase 
Nicholas J. Chase 


Wyatt Building 
Washington 5, D. C. 


Attorneys for Defendant 


16. Plaintiff's Notice of Appeal 
[Filed July 18, 1957] 


Notice is hereby given this 18th day of July, 1957, that 
the United States of America hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment and order of this Court entered on the 16th 
day of April, 1957 and the order entered on the 28th day 
of May, 1957, in favor of John McShain, Inc. against said 
United States of America. 


/8/ Outver GascH 
Attorney for Plaintiff 
Oliver Gasch, 

United States Attorney 
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17. Decision of Court of Appeals on Plaintiff's First Appeal 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14084 
Unrrep Srates, Appellant 
v. 


Jorn McSzary, Inc., Appellee 


Appeal from the United States District Court 
for the District of Columbia 


Decided May 8, 1958 


Mr. George S. Leonard, with whom Assistant Attorney 
General Doub, Mr. Oliver Gasch, United States Attorney, 
and Messrs. Paul A. Sweeney, Hershel Shanks and Samuel 
D. Slade, Attorneys, Department of Justice, were on the 
brief, for appellant. Mr. Lewis Carroll, Assistant United 
States Attorney, also entered an appearance for appellant. 


Mr. Charles B. Murray, with whom Mr. George F. Shea 
was on the brief, for appellee. 


Before Prerryman and Wasuincton, Circuit Judges, and 
Mapven, Judge, United States Court of Claims.* 


Manven, Judge: This is an appeal from a judgment of 
the District Court for the District of Columbia, dismissing 
the plaintiff’s suit for breach of contract, brought pursuant 
to 28 U. S. C. § 1345. The Government was the plaintiff. 
At the close of its case the defendant moved to dismiss the 
action on the ground that no contract had been proved. 


* Sitting by designation pursuant to provisions of Sec. 291 (a), Title 28, 
U. 8. Code. 


60 


The motion was granted and a judgment of dismissal was 
entered. 


The Government’s evidence, which the District Court 
held insufficient to prove a contract, consisted of three 
documents. They were (1) a ‘‘Request for Proposals’’ 
for the construction of a building for the Government, 
copies of which document were sent to the defendant and 
several other contractors; (2) the submission to the Gov- 
ernment by the defendant of a ‘‘Contractor’s Proposal’’; 
and (3) the issuance by the Government to the defendant 
of a ‘‘Notice of Award and Notice to Proceed.’’ 


The defendant refused to perform the alleged con- 
tract; the Government had the building built by another 
contractor at a price higher than the price named in the 
defendant’s ‘‘Contractor’s Proposal,’’ and brought the 
instant suit to recover damages for the defendant’s al- 
leged breach of contract. 


The Armed Services Procurement Act of 1947, 62 Stat. 
21, 41 U.S.C. §151 et seg., now recodified as 10 U.S.C. 
§ 2301 et seg., provides in section 151 (c) that under cer- 
tain circumstances contracts ‘‘may be negotiated by the 
agency head without advertising.”? The circumstances of 
the contract in question were such that it could lawfully 
be negotiated without advertising. 


The Government’s ‘‘Request for Proposals,’’ mentioned 
above, was a voluminous document containing general con- 
ditions, several hundred pages of specifications, and incor- 
porations by reference of a large number of drawings. It 
set 3:00 p.m., 2 October 1951 as the date and hour before 
which sealed proposals would be received 


for the purpose of negotiating a construction con- 
tract for furnishing all plant, labor, materials and 
equipment and performing all work for the above- 
described project in strict accordance with the specifi- 
cations, schedules, addenda and drawings as follows 
s 
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It said that the proposer who was awarded the contract 
would be required to execute the Army Contract Form 
for construction contracts. It said: 


The right is reserved, as the interest of the Gov- 
ernment may require, to reject any and all proposals 
and to negotiate with any proposer. 


The Government’s second document introduced in evi- 
dence was the defendant’s ‘‘Proposal’’ dated October 2, 
1951. It says 


In compliance with your Request for Proposals 
* © * the undersigned hereby proposes to furnish 
the plant, labor, materials and equipment and per- 
form all work for the above-described project in strict 
accordance with the specifications, schedules, drawings 
and addenda 


for the consideration of * * * $6,574,825. * * * and 
agrees, upon receipt of written notice of an award 


of the contract within thirty days after the date of 
opening of the proposal, that he will execute contract 
Form No. R-5701 in accordance with the proposal 
as accepted * * *. 


The Government’s third document was its ‘‘Notice of 
Award and Notice to Proceed,’’ addressed to the defend- 
ant, and saying 

You are hereby notified that your proposal dated 2 
October 1951, in the total amount of $6,574,825.00 
*** is accepted * * °. 

* oe * s ° 


This is your formal notice to proceed with the work 
under the contract. * * * 


The defendant’s answer admitted the allegation of the 
complaint that ‘‘Defendant did not * * * proceed with 
the work * * *.”’ 


We see, in the above-described documents introduced 
by the Government, a text-book example of a contract. 
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There was an invitation to the defendant to make an offer, 
an offer, and its acceptance. The defendant says that 
the invitation was an invitation to it to submit something 
which would be the subject of a ‘‘negotiation.’’ Negotia- 
tion is a process of submission and consideration of offers 
until an acceptable offer is made, and accepted, or until 
it becomes apparent that no acceptable offer will be made. 
The brevity or the length of the haggling does not remove 
it from the definition of negotiation. If the first offer is 
accepted, the negotiation is concluded and a contract is 
made, just as it would be if the fifth or the fiftieth offer 
had been the accepted one. 


The defendant, when it submitted its proposal, could 
not possibly, unless because of some extraneous circum- 
stance which eludes our imagination, have desired that 
the Government reject its proposal and begin negotiations. 
That could only have meant that the Government would 
try to beat down the price, or add to the required work, 
or somehow get a more favorable bargain for the Govern- 
ment. 


The only question before the District Court was the 
question of the interpretation of written documents. That 
is a ‘‘question of law’’ as to which this court is not bound 
by the ‘‘clearly erroneous’? provision of Rule 52 (a). 
McWilliams Dredging Company v. United States, 118 C. 
Cls. 1 (1950); Dollar v. Land, 87 U. S. App. D. C. 214, 
184 F. 2d 245, 248-249 (D. C. Cir. 1950), cert. denied 340 
U. S. 884, rehearing denied 340 U. S. 948. Our conclusion 
is that the ruling of the District Court on the defendant’s 
motion to dismiss was erroneous. The Government having 
made a prima facie case, the defendant should have been 
put to its proof. The question whether that proof will 
refute the Government’s claim is not, of course, before 
us, and we intimate no view concerning it. 


The judgment of the District Court must be reversed 
and the case remanded. 
Reversed and remanded. 
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18. Motion For Leave to Amend Answer Under 
Rules 15 and 16 


[Filed March 20, 1959] 


The defendant moves the Court for an order permitting 
it to amend its answer to include the following as its eighth 
defense: 


On or about December 21, 1951, it was agreed by and 
between the plaintiff and the defendant that the question 
of whether or not a valid and enforceable contract existed 
between the plaintiff and the defendant would be sub- 
mitted to the Secretary of the Army and thereafter to the 
Comptroller General for decision; and that the defendant 
would proceed with the work covered by the alleged con- 
tract, after such a decision had been rendered. Notwith- 
standing this agreement and understanding between the 
parties, however, the plaintiff on or about January 2, 
1952, and before any decision had been rendered by the 
Secretary of the Army or the Comptroller General in the 


premises, wrongfully terminated the right of the defendant 
to proceed with the work in question. The plaintiff, there- 
fore, wrongfully terminated the alleged contract which the 
plaintiff now claims the defendant breached. 
Binenam, Coutrs, Porrer & Kistirr 
By /s/ Roczr Ross 
Roger Robb 


/8/ Kenner Wits Parxrson 
Kenneth Wells Parkinson 
1100 Tower Building 
Washington 5, D. C. 


Attorneys for the Defendant 


64 


19. Praecipe Withdrawing Amendment to Answer 
[Filed April 8, 1959] 
The Clerk of said Court will please note that the de- 
fendant withdraws the amendment to defendant’s answer 


set out in defendant’s motion for leave to amend answer 
filed herein March 20, 1959. 


/8/ KennetH WELLS PaRkINsoN 
Kenneth Wells Parkinson 
1100 Tower Building 
Attorney for Defendant 


20. Plaintiff's Pretrial Statement 
[Filed March 24, 1959] 


This is an action for breach of a construction contract. 
The complaint was filed March 12, 1954. All of the allega- 


tions of the complaint except damage were admitted in 
the answer and various affirmative defenses pleaded. By a 
later amended answer, an additional affirmative defense of 
mistake was added. 


On March 29, 1956, Judge McGarraghy granted a motion 
by plaintiff for partial judgment on the pleadings, holding 
that the admitted documents constituted a contract as a 
matter of law, and that therefore defendant’s admission of 
nonperformance left only the issues of mistake and dam- 
ages to be tried. (Exhibit A). An appeal from this 
order was dismissed. 


On April 23, 1956, the pretrial order in the case was 
entered by Judge McLaughlin. (Exhibit B). All of the 
depositions, interrogatories, admissions of fact, etc., re- 
quired thereby have been completed. (Exhibit B-1). Trial 
was scheduled for the fall of 1956 but was postponed on 
defendant’s request. 
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On the eve of trial in the spring of 1957, Judge Holtzoff 
in pretrial term, granted a motion by defendant to amend 
the pretrial order to recite issues which had been stricken 
by the previous orders. (Exhibit C, C-1). In granting this 
motion, the Court stated: 


“‘The Court’s order in granting this motion is not 
to be construed as an acquiescence in the assertion 
that the prior interlocutory orders were erroneous. 
The Court does not pass on that and in fact presumes 
that they were correct until and unless they are over- 
ruled or reversed.”’ 


“T am not reopening ... All I did was put that issue 
in the pretrial order so as not to deprive the defendant 
of the right that he has under the rule prevailing in 
this jurisdiction of presenting the matter to the trial 
judge. I reopened nothing.’’ (Exhibit D) 


The case was at trial before Judge Letts on April 8 and 
9, 1957. Plaintiff introduced the admissions in the an- 
swers, put in evidence the documents to which they referred 
and rested (since proof of damages was still reserved for 
later trial). Defendant’s motion to dismiss for failure of 
proof was granted by the court and judgment was entered 
striking the complaint. 


The Court of Appeals reversed the judgment May 8, 
1958, holding that plaintiff had proven a prima facie case 
and affirming the prior legal conclusion of Judge Mc- 
Laughlin that the documents involved were a ‘‘textbook 
example of a contract’’; 103 U.S. App. D.C. 328; 258 F. 2d 
422. Defendant then petitioned the Supreme Court for 
a@ writ of certiorari which was denied October 13, 1958 
(358 U.S. 832, 3 L. Ed. 2d 70). 


Upon the return of the case to this court, counsel of 
record for defendant withdrew. When the case was called 
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for reinstatement on the trial calendar on November 6, 
1958, the court gave defendant 30 days within which to find 
new counsel. Present counsel for defendant filed his 
appearance in the action December 1, 1958. After three 
months, plaintiff’s motion to restore the matter to the trial 
calendar was granted on March 5, 1959, and the action 
specially set for trial on May 25. On plaintiff’s consent a 
cross-motion for further discovery by defendant was 
granted and complied with on the same day. 


This case was fully prepared for trial in 1956, was tried 
in 1957 and, but for the change of counsel, could have been 
retried in 1958. Over five years have passed since the 
filing of the complaint. One critical witness has died in 
the interval. The matter is one for prompt trial and the 
issues are still those set down in the pretrial order three 
years ago. 


The two additional issues which defendant seeks to 


reinject into the action are those which were not only 
dismissed on motion, but have since been rejected by the 
Court of Appeals. It is no longer open to question as to 
whether a contract was made between the parties or 
whether the decision of the Comptroller General had ousted 
this Court from the exercise of its independent judgment 
on that question of law. 


Plaintiff respectfully prays the Court to affirm the con- 
tinuing validity of the pretrial order of April 23, 1956, for 
trial on the issue of mistake on May 25. Since the remain- 
ing issue of damages may never have to be reached and 
involves complex accounting questions, the present order 
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for successive trials on these two issues should be con- 
tinued. 
Respectfully submitted, 


/s/ Geo. S. Lzonazp 

Geo. S. Leonard 
First Assistant, Civil Division 
/s/ HexsHe, SHanks 

Hershel Shanks 


/s/ V. Jupson Kien 
V. Judson Klein 


Attorneys, Department of 
Justice 


Attorneys for Plaintiff 


21. Defendant's Pretrial Statement 
[Filed March 24, 1959] 


This is an action for breach of an alleged contract to 
perform certain construction work, on what is known as 
the Camp Ritchie Project Primary Site. The complaint 
alleges that on September 14, 1951, the plaintiff issued to 
the defendant, among others, a request for proposals, ‘‘for 
the purpose of negotiating a construction contract for fur- 
nishing all plant, labor, materials and equipment and per- 
forming all work for the above-described project in strict 
accordance with the specifications, addenda and drawings 
as follows,’’ ete.; that on October 2, 1951, the defendant 
submitted a proposal pursuant to plaintiff’s request; and 
that on October 12, 1951, plaintiff sent to defendant and 
defendant received a Notice of Award and Notice to Pro- 
ceed with the work under the alleged contract; but that 
the defendant failed to perform the work in question. The 
complaint demands judgment for damages in the amount 
of $396,202, together with interest and costs. 
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The defendant admits that pursuant to the request for 
proposals dated September 14, 1951, defendant on or about 
October 2, 1951, sent to plaintiff its contractor’s proposal, 
a copy of which is annexed to the complaint as Exhibit B. 
In all, six proposals were received by the plaintiff, as 
follows: 


(1) Baltimore Contractors, Inc. ...........-..---- $11,509,980.00 
(2) J. A. Jones Construction Co. ...........—- 9,553,370.00 


(3) S. A. Healy Co. and Caldwell & Scott 
Engineering & Construction Co., Inc. 8,854,600.00 


(4) B. Perinni & Sons..........-..-.-------0------0-+ .__ 8,033,110.00 


(5) John A. Johnson & Son, Inc. 
(6) John McShain, Inc. .....-.--..----------s0-s0=0 6,574,825.00 


On October 12, 1951, plaintiff sent to defendant a Notice 
of Award and Notice to Proceed, a copy of which is an- 
nexed to the complaint as Exhibit C. The Notice of Award 
and Notice to Proceed were sent to the defendant immedi- 
ately following a conference between representatives of the 
plaintiff and representatives of the defendant, on October 
12, 1951. 


Defendant denies that any contract came into existence 
as neither it nor plaintiff ever intended that its Proposal 
be regarded as an offer which would bind it upon accept- 
ance by plaintff as distinguished from a basis for future 
negotiations. Furthermore, the conference of October 12, 
1951, did not result in any contract. 


Defendant further alleges that if a contract did come 
into existence, it should be rescinded because of excusable 
mistakes in its proposals which were known or should have 
been known to plaintiff resulting from (1) errors and omis- 
sions in computations, (2) the mistaken belief of the 
defendant, known to the plaintiff, that another contract 
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(for construction at Camp Ritchie Proper) between the 
parties at the same situs would continue, and (3) a failure 
to include the possibility of termination of this other con- 
tract (for construction at Camp Ritchie Proper) as a cost 
factor in its bid. 


Defendant further contends that appropriate effect 
should be given to the decision of the Comptroller General 
of February 12, 1952, following the submission of the 
question to him that no contract existed between plaintiff 
and defendant; that in view of the Comptroller General’s 
ruling, the defendant could not have received payment 
under the alleged contract, and therefore cannot be held 
liable on such alleged contract. Defendant also contends 
that the Comptroller General’s ruling was final and con- 
clusive and binding on all departments of the Government. 


The defendant moves to amend its answer by adding 
the following as its Eighth Defense: 


On or about December 21, 1951, it was agreed by and 
between the plaintiff and the defendant that the question 
of whether or not a valid and enforceable contract existed 
between the plaintiff and the defendant would be submitted 
to the Secretary of the Army and thereafter to the Comp- 
troller General for decision; and that the defendant would 
proceed with the work covered by the alleged contract, 
after such a decision had been rendered. Notwithstanding 
this agreement and understanding between the parties, 
however, the plaintiff on or about January 9, 1952, and 
before any decision had been rendered by the Secretary of 
the Army or the Comptroller General in the premises, 
wrongfully terminated the right of the defendant to proceed 
with the work in question. The plaintiff, therefore, wrong- 
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fully terminated the alleged contract which the plaintiff 
now claims the defendant breached. 
Respectfully submitted, 


BrxcHam, Conus, Porter & KisTize 
By /s/ Rocer Ross 
Roger Robb 


/s/ KennetH Wetts Parkinson 
Kenneth Wells Parkinson 
1100 Tower Building 
Washington 6, D. C. 


Attorneys for the Defendant 


22. Plaintiff's Supplemental Pretrial Statement 
[Filed March 24, 1959] 


Defendant’s pretrial statement contains no reference to 
the earlier determinations of this court and of the Circuit 
Court of Appeals which have heretofore concluded against 
defendant the two revived issues with which its pretrial 
statement, its Motion for production of documents, and its 
motion for leave to amend are each addressed. The two 
issues and their procedural history are as follows. 


(1) Defendant seeks to reintroduce into this action the 
issue that it did not make a contract but merely agreed to 
allow itself to be invited to ‘‘negotiate.’’ This issue is first 
asserted as the 4th defense, paragraph (a) in the amended 
answer filed June 21, 1955 in the following language: 


“Accordingly, defendant’s proposal was not an offer 
which was final as to conditions and price, but was 
means of initiating negotiations with the plaintiff for 
a contract.”’ 
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Plaintiff thereupon moved to strike the defense as insuffi- 
cient in law and on March 29, 1956 Judge McGarraghy 
ordered: 


‘that the * * * fourth * * * defense[s] contained in 
the amended answer be stricken as legally insufficient.’’ 


An appeal from this order was dismissed. 


Thereafter, by order of April 5, 1957, Judge Holtzoff 
permitted defendant to add as an amendment to the exist- 
ing pretrial order the statement: 


‘‘Defendant denies that any contract came into exist- 
ence as neither it nor plaintiff ever intended that the 
Proposal be regarded as an offer which would bind it 
upon acceptance by plaintiff as distinguished from a 
basis for future negotiations.”’ 


The limiting condition of this order was stated by Judge 


Holtzoff in his oral opinion of Aprl 5, 1957. (Set out at 
the top of page 2 of plaintiff’s pretrial statement.) 


On appeal to the Circuit Court of Appeals the issue was 
asserted as point III in defendant’s Summary of Argu- 
ment upon the phrased findings of the trial court: 


‘‘A. The contractor’s Proposal as submitted to appel- 
lant by appellee was not an offer to perform. It was 
submitted in response to appellant’s Request which 
stated that the Proposal requested would be received 
‘for the purpose of negotiating a contract.’ ’’ 


On the reversal, in addition to the holding that the docu- 
ments constituted a contract as a matter of law, it was 
further held that plaintiff had proven a prima facie case, 
the Court of Appeals ruling on this point as follows: 


“<The defendant says that the invitation was an invi- 
tation to it to submit something which would be the 
subject of a ‘negotiation’ * * * If the first offer is 
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accepted, the negotiation is concluded and a contract 
is made, just as it would be if the fifth or the fiftieth 
offer had been the accepted one.”’ 


Defendant then raised the issue again by petition for re- 
hearing and, upon its denial, petitioned the Supreme Court 
for certiorari which was also denied. 


It is respectfully submitted that the issue of whether 
there is or is not a contract has been conclusively deter- 
mined in this action. 

(2) The second issue which defendant seeks to reinject 
into the action despite equally numerous rulings to the 
contrary, is whether or not a conclusion of the Comptroller 
General that no contract existed between the parties is 
relevant in the judicial determination of the same issue 
of law. 


The history of this issue in the case is as follows: 


It was originally pleaded as the 6th defense in the 
amended answer, to which was attached a copy of the 
opinion of the Comptroller General that no contract had 
been consummated. Plaintiff moved to dismiss the defense 
as legally insufficient and by order of 29 March 1956, pre- 
viously referred to, it was held: 


“That the * * * sixth * * * defense[s] contained in 
the amended answer be stricken as legally insnfficient.”’ 


This issue was reincluded by the order of Judge Holtzoff 
previously noted, to read: 


“Lastly, defendant contends that appropriate effect 
should be given under the doctrine of primary juris- 
diction to the decision of the Comptroller General of 
February 12, 1952, determining that no contract existed 
between plaintiff and defendant following the submis- 
sion of the question to him.’’ 
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The reintroduction of this issue was, of course, subject to 
the same limitations by Judge Holtzoff as noted on the 
previous issue. Upon the appeal Point II of the appellee’s 
argument to the Court of Appeals was on this issue and 
read as follows: 


“<The Comptroller General ruled that no contract was 
ever consummated between the appellant and appel- 
lee.”’ 


The issue was again raised in defendant’s petition for 
rehearing to the Court of Appeals and in its application to 
the Supreme Court for a writ of certiorari. 


It is respectfully submitted that the irrelevance of the 
decision of the Comptroller General has been established 
by the prior rulings of this court and of the Court of 
Appeals. 


Respectfully submitted, 


/3/ Gzo. S. Lzonagp 
Geo. S. Leonard 
First Assistant, Civil Division 


/8/ HersHe, SHanxs 
Hershel Shanks 


/s/ V. Jopson Kuzw 
V. Judson Klein 


Attorneys, Department of 
Justice 


Attorneys for Plaintiff 
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23. Pretrial Proceedings 
[March 24, 1959] 


Statement oF Nature oF Case: 


This is an action for damages for an alleged breach of 
contract brought pursuant to 28 USC 1345. 


This case was previously pretried on April 23, 1956 and 
set for trial. At the close of the Ps case Ds motion to dis- 
miss the action on the ground that no contract had been 
proved was granted and the action was dismissed. On 
appeal the US Court of Appeals reversed and remanded 
the case holding that the Government had made a prima 
facie case and that the D should have been put to its proof. 
P has filed a pretrial statement and a supplemental pretrial 
statement which are made a part hereof. 


D has filed a pretrial statement likewise made a part 
hereof. 


Briefly stated P contends that D’s are precluded by the 
opinion of the Ct of Appeals and by Judge McGarraghy’s 
order of March 29, 1956 striking defenses as legally insuffi- 
cient from raising the issues of whether any contract ever 
came into existence between the parties or whether the deci- 
sion of the Comptroller General that no contract existed 
between the parties was controlling. P further contends 
that apart from damages the sole issue for trial is the 
issue as to whether the contract should be rescinded because 
of mistake. 


D claims that the opinion of the Ct of Appeals does not 
preclude D from denying the existence of a contract 
between the parties and that the order of Judge McGar- 
raghy striking defenses does not preclude the D from rais- 
ing them before the trial judge by virtue of the order of 
J. Holtzoff of April 5, 1957. 


D contends that no contract ever came into existence 
because neither D nor P ever intended its proposal to be 


75 


regarded as an offer which would bind D upon acceptance 
by P as distinguished from a basis for future negotiations. 
Alternatively D contends that if the contract did come into 
existence it should be rescinded because of excusable mis- 
takes in its proposals which were known or should have 
been known to the P, resulting from facts set forth in D_ 
pretrial statement. 


D further contends that in view of the Comptroller Gen- 
eral’s ruling that no contract existed D could not have 
received payment and therefore cannot be held liable on 
such an alleged contract and that his decision is binding on 
all departments of the Government. 


D further contends that P wrongfully terminated the 
alleged contract which P now claims D breached as set 
forth in D’s proposed 8th defense leave to file which has 
been granted. 


In respect of the defense of mistake P generally denies 
the same and also claims waiver estoppel and laches. 


Papers and documents and other writings initialed by 
counsel for both sides may be received in evidence without 
formal proof but subject to any other proper objection. 
Each side will supply the other within 10 days from this 
date with a list of the names and addresses of the witnesses 
expected to be called. The witnesses named on these lists 
will be produced by the parties at the trial without the 
necessity for subpoena to the extent they are now employed 
by or under the control of the respective parties. 

Upon agreement of counsel the issue of liability is to be 
first tried and then if the P prevails the issue of damages 
will be tried thereafter. 


P agrees to arrange for an opportunity for D’s counsel 
to inspect all the papers in respect of contract DA-49-080- 
ENG-833 which are in the Office of the Corps of Engineers 
in Washington, D. C. and the New York office of the Corps 
of Engineers. D agrees to arrange for an opportunity for 
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P’s counsel to inspect all the papers in respect of this con- 
tract which are in the Arlington and Philadelphia offices 
of Defendant. P states as a fact and to the best of his 
knowledge that all the papers in relation to D’s right to 
proceed under the contract in suit are listed in answers to 
interrogatories already filed and copies of the same 
have been provided D. D agrees to arrange for an 
opportunity for P’s counsel to imspect all of the 
papers of D in respect of the termination of Contract 
(DA-49-080 ENG 856) which are in the Arlington and 
Philadelphia offices of defendant within ten days. P agrees 
to request the Corps of Engineers to make an immediate 
search for all change orders in relation to the contract in 
suit and its continuation by the Fuller Construction Com- 
pany and further stipulates that to the extent these are 
found they will be made available for inspection by D’s 
counsel. The foregoing stipulations do not, in relation to 
permitting inspection of documents, relate to privileged 
communication each of which shall be described by the 


party claiming privilege. In view of the stipulations here- 
inabove made in relation to the inspection of documents, 
D withdraws its motion for production of documents filed 
March 20, 1955 without prejudice to renewing it. 


/8/ Davw A. Prvz 
Pretrial Justice 
Dated March 24, 1959 


Remarks of Pretrial Justice for consideration of Trial 
Justice: 
Attorneys authorized to act: 
/s/ Geo 8. Lzonarp 
Plaintiff 
/8/ Rocer Ross 
Defendant 
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24. Motion for Leave to File Motion to Transfer the Case to the 
Jury Side on the Ready Calendar 


[Filed April 8, 1959] 


Comes now the plaintiff, by its attorney, and moves this 
Court for leave to file a motion to transfer the case to the 
jury side on the Ready Calendar. Attached to this motion 
for leave to file is the proposed motion to transfer, together 
with the points and authorities in support of the motion 
to transfer. Also attached to this motion for leave to file 
is a Statement of Points and Authorities in support of the 
motion for leave to file. 


/s/ Geo. S. Leonarp 

Geo. Stephen Leonard 
First Assistant, Civil Division 
/s/ HexsHe, Saanks 

Hershel Shanks 


/s/ V. Jopson Kier 
V. Judson Klein 


Attorneys for Plaintiff 
Department of Justice 
Washington 25, D. C. 


Dated: March 25, 1959 


POINTS AND AUTHORITIES IN SUPPORT OF MO- 
TION FOR LEAVE TO FILE MOTION TO TRANS- 
FER THE CASE TO THE JURY SIDE ON THE 
READY CALENDAR 


1. Rule 11(f) of the Rules of the United States District 
Court for the District of Columbia. 


2. The Government’s initial complaint filed March 12, 
1954, seeking damages for breach of contract, contained at 
its conclusion a demand for jury trial. Under circum- 
stances which are described in detail in our statement of 
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points and authorities in support of the proposed motion 
to transfer, this demand was withdrawn in open court at 
the first trial of this case. In short, the Government’s 
withdrawal of its demand for jury trial was based on its 
belief that the only issue to be tried was the equitable issue 
of mistake. 


Following the District Court’s dismissal of the Govern- 
ment’s suit and the Court of Appeals’ subsequent reversal 
of the District Court’s order, the case was again pre-tried 
on March 24, 1959, when the pre-trial order was drafted 
and signed. Until this pre-trial, the Government was of 
the firm conviction that the only issue remaining to be 
tried was, once again, the equitable issue of mistake. On 
this assumption, the Government was prepared to try this 
single issue to the Court. 


The Government’s understanding that the only remaining 
issue in the case at this time* was based 


(1) on the belief that all issues other than mistake 
were removed from the case by Judge McGarraghy’s 
order of March 29, 1956, striking certain defenses and 
by Judge McLaughlin’s pretrial order of April 23, 
1956; and that these defenses were not restored to the 
ease by Judge Holtzoff’s order of April 5, 1957; and 
(2) the belief that, in any event, the Court of Appeals 
had disposed of the contentions defendant sought to 
reinject into the case through Judge Holtzoff’s order 
of April 5, 1957. 


The Government anticipated a pre-trial order which would 
limit the sole issue to be tried on May 25, 1959, to the 
question of mistake. 


However, the pre-trial order preserved the legal conten- 
tions of both parties as to the issues remaining to be tried, 
with the effect of leaving this determination for the trial 
judge. 


1The issue of damages had been reserved for a separate trial. 
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In addition, the day before the pre-trial, the defendant 
moved to amend its answer. At the pre-trial of March 25, 
1959, Judge Pine granted defendant’s motion to amend its 
answer, permitting defendant to add a new legal defense, 
which as stated by the defendant is as follows: 


On or about December 21, 1951, it was agreed by 
and between the plaintiff and the defendant that the 
question of whether or not a valid and enforceable 
contract existed between the plaintiff and the defend- 
ant would be submitted to the Secretary of the Army 
and thereafter to the Comptroller General for decision; 
and that the defendant would proceed with the work 
covered by the alleged contract, after such a decision 
had been rendered. Notwithstanding this agreement 
and understanding between the parties, however, the 
plaintiff on or about January 2, 1952, and before any 
decision had been rendered by the Secretary of the 
Army or the Comptroller General in the premises, 
wrongfully terminated the right of the defendant to 
proceed with the work in question. The plaintiff, 
therefore, wrongfully terminated the alleged contract 
which the plaintiff now claims the defendant breached. 


We believe that the events which occurred at the pre-trial 
meet the necessary requirements for leave to file under local 
Rule 11(f). The Government went into the pre-trial pro- 
ceedings with the expectation that the pre-trial order 
would limit the trial to the equitable issue of mistake. This 
expectation was, we submit, not altogether unjustified. The 
Government came out with a possibility that those issues 
struck by Judge McGarraghy’s order of March 29, 1956, 
would be reinjected into the trial by the trial judge. In 
addition, a new legal issue not heretofore in the case was 
added to the case by defendant’s amendment to its answer. 
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In these circumstances we believe that the Government 
has made the necessary showing under local Rule 11(f) to 
justify the granting of its motion for leave to file. 


Geo. Stephen Leonard 
First Assistant, Civil Division 
/s/ HersHEL SHANKS 

Hershel Shanks 


/s/ V. Jopson Kuern 
V. Judson Klen 


Attorneys, 
Department of Justice 
Daren: March 25, 1959 


25. Proposed Motion to Transfer the Case to the Jury Side on 
the Ready Calendar 


Comes now the plaintiff, by its attorney, and moves this 
Court, pursuant to Rule 11(f) of the local Rules, to trans- 
fer the case to the jury side on the Ready Calendar. At- 
tached hereto is a statement of points and authorities in 
support thereof. 


/s/ Gro. S. Leonarp 
Geo. Stephen Leonard 
First Assistant, Civil Division 


/s/ HersHe, SHANKS 
Hershel Shanks 


/s/ V. Jupson Kiem 
V. Judson Klein 


Attorneys for Plaintiff 

Department of Justice 

Washington 25, D. C. 
Datep: March 25, 1959 
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26. Proceedings Before Judge Pine on Motion For Leave to File 
Motion to Transfer the Case to the Jury Side on the Ready 
Calendar 

[March 26, 1959] 


The above-entitled matter came on for preliminary 
hearing before the Honorasie Davo A. Prvz, at 10:15 A.M. 


APPEARANCES: 


For the Government: 
Hershel Shanks, Esquire 


For the Defendant: 
Roger Robb, Esquire 


* ° * * . * * . ° * 


{Tr. 3] Mr. Shanks: If Your Honor, please, I have two 
matters in connection with a case you pretried Tuesday, 
The United States against McShain. In the pretrial order 
there appears to be a clerical mistake and the parties have 
agreed it can be corrected by deleting two words, and if this 
is permissible with Your Honor, we will do that. 

The Court: Is Mr. Robb here? 

Mr. Robb: Yes, sir. 

The Court: Do you want me to make that change on 
the original? 

Mr. Robb: It is all right with me. 

The Court: I do not have the original. Did you bring 
the file with you? 

Mr. Shanks: I am sorry, I did not. Shall I have that 
brought up? 

The Court: Maybe you can get it for him, Linwood. The 
case No. 1066-54, the last volume, the small volume. 

Mr. Shanks: The other matter I would like to take up 
concerns the plaintiff’s right to a jury trial in this case. 

At the close of the pretrial, Your Honor will recall that 
the plaintiff brought up this matter and Your Honor sug- 
gested it would be better heard on written papers which 
we have filed this morning. 
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The Court: The only thing before me is whether or not 
[Tr. 4] at this juncture of the case, after a certificate of 
readiness, I shall give leave to file another motion. 

Mr. Shanks: As I say, we have filed the motion. 

The Court: I thought I made that clear to Mr. Leonard 
two or three times. 

Mr. Shanks: We have filed a motion for leave to file 
and we are hoping, because Your Honor is so familiar 
with the case, that Your Honor might consent, if you decide 
to grant the motion for leave to file, to hear it. 

The Court: I have a very full calendar and I could not 
hear it today. I have a very full calendar. 

Mr. Shanks: In that case I will limit myself to— 

The Court: To the question of your motion for leave to 
file. I would be glad to hear it after the Easter recess but 
then I will be in another branch of the Court and I do not 
suppose it could properly come to me unless it were as- 
signed to me. This case has been to many judges and 
insofar as I know, I haven’t any lien on it. 

Mr. Shanks: Your Honor has the most current familiar- 
ity with it. In that event I will address myself to the 
motion for leave to file. 

As Your Honor will remember, at the pretrial a motion 
was filed by the defendants asking for leave to amend 
their answer, to add a new defense, in spite of the fact there 
was not and appeared to be no showing of extraordinary 
circumstances [Tr. 5] in that—— 

The Court: Yes, and I think there was a showing, and 
this case is sui generis, it is not like any other case I have 
ever had at any time. 

Mr. Shanks: At any rate Your Honor granted the motion 
for leave to amend and the effect of this was to add to the 
case a new defense, a new legal defense, and as Your Honor 
knows when a new issue is added to a case, it not only colors 
that particular issue but affects the entire case. 

Secondly, until the pretrial the Government anticipated 
that the pretrial order might limit the issue on the trial to 
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that of mistake, the equitable issue of mistake, and we had 
so contended. 

The Court: I thought you withdrew that contention. I 
heard no argument on that point. I dictated a pretrial 
statement in which I stated what the contentions were and 
there was no opposition to it. 

Mr. Shanks: There is a decided problem as to what 
issues were remaining before—— 

The Court: That was not argued before me. 

Mr. Shanks: Perhaps it is my mistaken understanding. 

The Court: Did you argue it before me? 

Mr. Shanks: It seemed to me we made the contention that 
the only issue before the Court was the issue of mistake. 

The Court: You made that contention in your papers 
[Tr. 6] but you did not argue it. 

Mr. Shanks: I must apologize for that statement then 
because I was under the impression it was argued orally 
as well as being in our papers. I would suggest that this 
was, perhaps this further misunderstanding which also 
goes to the showing—— 

The Court: I do not think it would have made any dif- 
ference because as I read the opinion of the Court of 
Appeals, it put the defendant to its proof. It didn’t fore- 
close submission of evidence. As I read the opinion, it 
simply said on the showing made there should not have been 
a dismissal. 

Mr. Shanks: In the course of that opinion it held, my 
recollection is, that anything that took place after the mak- 
ing of this offer—it was an offer up until that time. The 
defendant’s only position was that negotiation meant some- 
thing different from what actually went on, that it meant 
actually bargaining across the table and the Court of 
Appeals disposed of that contention. 

The Court: On the showing made at the trial by the 
plaintiff the Court dismissed the complaint, and the Court 
of Appeals reversed. I never believed, as I read it, that 
the defendant was foreclosed from making his contentions, 
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notwithstanding what appeared to be textbook example of 
a contract. Wouldn’t it be a defense to show there was no 
[Tr. 7] meeting of the minds as contended by the de- 
fendant? 

Mr. Shanks: I think I have presented the Government’s 
contentions as well as I can by saying it was a good faith 
contention. We fully expected, perhaps it was a wrongful 
expectation, although we submit there was legal justifica- 
tion for it, as a result of the pretrial we expected there 
would be a retrial on the sole issue of mistake. We came 
away from the pretrial with a new defense added and sec- 
ond of all, with a possibility that additional legal issues 
that were previously struck by Judge McGarraghy’s order 
and later confirmed in a pretrial order, a much earlier pre- 
trial order, the possibility that these issues struck would 
be reinjected into the case. 

The Court: As was done by Judge Holtzoff. 

Mr. Shanks: We respectfully suggest the issues, that 
these issues were not reopened by Judge Holtzoff’s order. 
Asa matter of fact he specifically stated he was not reopen- 
ing anything. My position is that after these other issues 
were struck by Judge McGarraghy’s order, that the only 
issue was that of mistake. 

The Court: Isn’t this the only point? Does your motion 
come within the exception to Rule 11(f)? Is that right? 

Mr. Shanks: That is right. I would like to mention, if 

I may, the merits of our motion which we consider fully 
justified. I think I have shown the extraordinary circum- 
stances. 
[Tr. 8] The Court: You are required to show extraordi- 
nary circumstances arising after the certificate of readi- 
ness. That is what the rule says; that is all I need to know 
about this morning to give you leave to file. 


{Tr. 11] Mr. Robb: I might say, if the Court please, I 
will go this far. If we are going to have to get into a jury 
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trial on account of this amendment, I will be glad to with- 
draw that amendment. 

The Court: Do you withdraw it? 

Mr. Robb: Yes, sir. 

The Court: Now, what do you have left, counsel? 


° e e ° ° * ° ° * ° 


(Tr. 20] The Court: I am of the opinion that the movant 
has not made a sufficient showing that he comes within the 
exception to Rule 11(f). 

I am also of the opinion, although it is not necessary to 
reach this point, that on the merits the movant would not 
be justified in having the Court place this case on the jury 
list because of the withdrawal of the demand for a jury 
trial. And I see no showing which justifies the Court in 
exercising the discretion reposed in the Court under Rule 
39(b). 

I, therefore, deny leave to file the motion. 

Will you prepare orders accordingly, gentlemen? 


° * ° * * ” * * * 


27. Order Denying Motion For Leave to File Motion to Transfer 
Case to Jury Side on the Ready Calendar 


[Filed April 8, 1959] 


Upon consideration of plaintiff’s motion for leave to file 
motion to transfer this case to the jury side of the Ready 
Calendar, the points and authorities attached thereto, and 
the points and authorities in opposition, and after oral 
argument of counsel, and it appearing to the Court that 
counsel for the defendant has withdrawn the amendment 
to defendant’s answer set out in defendant’s motion for 
leave to amend answer filed herein March 20, 1959, and 
for the reasons stated by the Court at the conclusion of the 
hearing on the aforesaid motion, it is by the Court this 
8th day of April, 1959, 
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Oxpzrzp, that plaintiff’s motion for leave to file motion 
to transfer this case to the jury side on the Ready Calendar 
be and the same is hereby denied. 


/3/ Davi A. Prxz 
Judge 


28. Supplemental Pretrial Proceedings Before Judge Holtzoff 
[November 5, 1959] 


{[Tr.1] Berore Honoraste JuDGe ALEXANDER 
Hotzzorr, Pretrial. 


APPEARANCES: 
Gzorce Steven Leonagp, Esq. 
V. Jupson Krzr, Esq. 
Department of Justice, 
Counsel for Plaintiff. 
Roce Ross, Esq., 


Kennera Wetts Parkinson, Esq., 
Counsel for Defendant. 


[Tr. 2] PROCEEDINGS 


The Court: It is the Court’s understanding that this case 
has been assigned to a Trial Judge for trial, and that the 
trial is about to start, and that the Trial Judge has re- 
quested the Pretrial Judge to conduct a supplemental pre- 
trial; is that correct? 

Mr. Robb: The trial has already started. Both sides 
have made their opening statements. 

The Court: But the trial has been suspended at the 
request of the Trial Judge who, in turn, has requested the 
Pretrial Judge to conduct a supplemental pretrial. 

Mr. Robb: That is correct. 

The Court: And in view of the unusual nature of this 
proceeding I think it would be well if, unlike most pretrials, 
this pretrial were reported stenographically instead of 
having merely a pretrial order dictated or typed, as we 
usually do. 
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Now, the Court has read overnight the opinion of the 
Court of Appeals. As the Court understands it, and would 
be very glad to be corrected if its understanding is erro- 
neous, the first trial terminated in a decision that there 
was no contract. The Court of Appeals reversed the judg- 
ment and held that there was a contract, and awarded a 
new trial. 

Mr. Leonard: That is quite correct, Your Honor. 

The Court: So that what remains, as the Court sees 
[Tr. 3] it, the new trial is to determine the amount of 
damages. 

Mr. Leonard: There is one other—even the Plaintiff 
concedes that the Defendant has an affirmative defense of 
rescission for a mistake. 

The Court: What is it? 

Mr. Leonard: Mistake. They claim they made a mis- 
take in their bid and also that they made a mistake with 
respect to a different contract than the one in suit. 

The Court: In other words, there is also an affirmative 
defense in that a mistake was made—is claimed to have 
been made by the defendant? 

Mr. Leonard: The fifth defense in the amended answer 
was not stricken by Judge McGarraghy, was retained, and 
is still in the case for trial. That defense is interpreted 
as the affirmative plea for rescission by the defendant on 
the basis of its mistake. 

The Court: Well, now, let me see if the Court under- 
stands you correctly: 

In addition to the question of damages there is a coun- 
terclaim for rescission based on the ground of mistake of 
fact, or mistake of law; which is it? 

Mr. Leonard: That is correct, but the defendant addi- 
tionally states that all its prior legal defenses are still in 
the case by virtue of an order which you issued, sir. 

The Court: What are the other legal defenses? [Tr. 4] 
Perhaps I had better hear from counsel for the defendant. 
J think at the very outset we should ascertain the scope of 
the issues that still remain in the case. 
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Mr. Robb: May it please the Court, at the outset the 
defendant contends that the Defendant is not foreclosed 
by the opinion of the Court of Appeals from introducing 
evidence to show that there was no meeting of the minds, 
and that neither party intended the three documents which 
the Court of Appeals held made a prima facie contract; 
neither party intended those three documents to consti- 
tate the contract. 

We point to the fact that the Court of Appeals stated that 
the evidence introduced by the Government was, one, @ 
request for proposals, two, the submission to the Govern- 
ment by the defendant of a contractor’s proposal, and, 
three, the issuance by the government to the defendant of 
a notice of award and so forth. And, of course, there was 
no question that those documents were exchanged. How- 
ever, the Court of Appeals said this: ‘‘The Government 
having made a prima facie case, the defendant should have 
been put to its proof. The question of whether that proof 
will refute the Government’s claim is not of course before 
us.’” 

Now, we offer as one defense, and we urge it very 
strenuously, as I say, that there was never any meeting of 
[Tr. 5] the minds; never any intention on the part of the 
parties to make a contract. 

In other words, we are not trying to vary the terms of 
a written instrument, but to show that this contract on 
the evidence, on the facts, never came into existence. 

That is our first defense. 

The Court: When an Appellate Court awards a new 
trial all the issues are open. 

Mr. Robb: That is correct. 

The Court: While whatever the Court of Appeals has 
ruled becomes the law of the case, but all the isszes are 
reopened. 

Mr. Bobb: That was the view taken by Judge Pine, at 
the argument on a motion on March 26, 1959, where he said, 
“<T never believed as I read it that the defendant was fore- 
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closed from making his contentions, notwithstanding what 
appeared to be a textbook example of a contract. Wouldn’t 
it be a defense to show there was no meeting of the minds 
as contended by the defendant?’’ 

The Court: All the Court of Appeals held that the docu- 
ments standing alone did constitute a contract. And that, 
of course, is not to be reopened. 

Mr. Robb: Of course not. We don’t—so first we deny 
that any contract ever came into existence. Second, we 
say if it did come into existence then it ought to be rescinded 
[Tr. 6] because of mistakes, and so forth, which defense—— 

The Court: Came into existence, and then what? 

Mr. Robb: If it did come in existence then the contract 
ought to be rescinded. 

The Court: On the ground of mistake? 

Mr. Robb: That is correct. 

The Court: Mistake in the bid, in the computation of the 
bid? 

Mr. Robb: Also a mistaken belief on the part of the 
defendant that a second contract which it was then execut- 
ing on the same approximate site would be continued, and 
we contend that the Government knew we had that belief, 
at the same time knew it was about to terminate all or a 
portion of the other contract and therefore they deceived us. 

Third, we contend that a decision by the Comptroller 
General following the submission to him of this matter for 
decision, that there had been no contract, never was a 
contract, makes it impossible for us ever to be paid under 
the alleged contract and therefore we should not be forced 
to perform or held in damages. 

In other words, we contend that had we gone ahead and 
done this work the Comptroller General said that there 
had been no contract, therefore we couldn’t get paid. 

The Court: Now, just a moment. Before you pass on 
to the—before you leave this point, your contention is 
(Tr. 7] that you weren’t obligated to perform because the 
Comptroller General held there was no contract? 
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Mr. Robb: Yes, sir. 

The Court: But he is only an administrative officer, and 
his decision isn’t binding on anyone. The matter was still 
open to come to be decided by the Court. 

Mr. Bobb: That is correct, but the only difficulty is no 
money can be paid out unless he approves it, and therefore 
we could not receive any progress payments under this 
alleged contract. 

The Court: You claim that excuses you from perform- 
ance? 

Mr. Bobb: Yes, sir. 

The Court: I see your point. 

Mr. Robb: Also, may it please the Court, we move to 
amend our answer after the case was placed upon the ready 
calendar to include an eighth defense, namely, that it was 
agreed by and between the plaintiff and the defendant that 
the question of whether or not there was a valid contract 
here should be submitted to the Secretary of the Army, 
and thereafter to the Comptroller General, and that after 
that decision had been rendered both sides would bide by 
it, however it went. 

The Court: Isn’t that a question of law? Whether there 
was a contract or not? 

Mr. Robb: That is correct. 

[Tr. 8] The Court: Or at least a mixed question of law 
and fact. 

Mr. Bobb: That is true. 

The Court: Under the usual arbitration clause of gov- 
ernment contracts only questions of fact have to be sub- 
mitted, not questions of law. 

Mr. Robb: We contend that the parties may agree to 
submit a question of law or dispute of law to the Comp- 
troller. 

The Court: Is this arbitration clause different from the 
customary arbitration clause in government contracts? Is 
it a broader clause? 
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Mr. Robb: Yes, sir. We contend there was a firm under- 
standing and agreement between the parties in this matter 
and notwithstanding that understanding and agreement 
and before we heard from the Comptroller General the 
plaintiff terminated our right to proceed under the alleged 
contract and announced they were going to sue us. 

Now, we filed a motion on that defense and asked to 
amend our answer to include it. Our motion was granted. 
Thereafter Mr. Leonard filed a motion for leave to file a 
motion to be relieved of his waiver of a demand for jury 
trial. 

Judge Pine indicated that he felt that our eighth defense 
had perhaps added a new issue to the case and therefore 
he felt that perhaps he would grant a jury trial. 

Well, after thinking it over, we concluded we probably 
[Tr. 9] would withdraw our eighth defense and Judge Pine 
then said he wouldn’t grant leave to file this motion. 

The Court: How did Judge Pine dispose of the matter? 

Mr. Robb: Judge Pine denied the motion for leave to 
file a motion to be relieved of the waiver of jury trial. 

The Court: Of course, the waiver of a jury trial is 
implied from failure to demand it. 

Mr. Robb: Well, in this case both sides originally de- 
manded jury trial and then both sides waived the jury trial 
and went to trial before Judge Letts. 

However, might it please the Court, both sides now feel 
this case ought to be tried to a jury. 

The Court: Both sides feel it should be tried to a jury? 

Mr. Robb: Yes, sir. 

Mr. Leonard has handed Your Honor a little memo- 
randum in which he says—— 

The Court: Of course, if both sides consent to a jury 
trial it places the case on an entirely different aspect than 
would be the fact if one side moved for it and the other 
opposed it. 

Mr. Robb: Mr. Leonard states it this way: 

“Should any of our so-called legal defenses be held to 
be in the case——”’ 
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Mr. Leonard: I said ‘‘reinstated.’’ 

[Tr. 10] Mr. Robb: ‘‘—or reinstated, then both sides ask 
for a jury trial.’’ 

I think I have stated our contention. 

The Court: Now, before you resume your seat, there was 
a pretrial conducted after the coming down of the mandate 
from the Court of Appeals. 

Mr. Robb: Yes, sir. Judge Pine. 

The Court: That pretrial was conducted by Judge Pine 
and the Court observes that the pretrial order is very 
thorough, and appears to be complete. 

Now, the Court would like to be informed by both of 
you gentlemen what is the purpose of this supplemental 
pretrial and what is to be considered by the Court on the 
supplemental pretrial. 

Mr. Robb: I will try to give Your Honor a statement, 
accurate statement, and if Mr. Leonard has any corrections 
I hope he will make them. 

The Court: I would like to get the views of each counsel. 

Mr. Robb: This case was called for trial last Monday, 
at 1:45, and both sides made opening statements. Mr. Leon- 
ard then, either before the opening statements or right 
after them—I think right after the opening statements. 
Perhaps it doesn’t make any difference which—addressed 
the Court, and stated that he felt before we proceeded 
further the Gourt [Tr. 11] should rule as to whether or 
not any of our defenses except the single defense of mis- 
take should be considered. 

Am I correct in that? 

Mr. Leonard: No. 

Mr. Robb: Anyway, this argument continued for some 
time and Mr. Leonard also, during the course of the dis- 
cussions which extended into yesterday, suggested that he 
still felt he was entitled to a jury trial if we were going to 
have these issues in the case, and finally I said I agreed 
with him and I asked. for one, too. 
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Judge Morris’ position was that he did not feel that he 
was in a position to decide these various contentions, ques- 
tions which had arisen in the absence of a further pretrial. 

The Court: My conception of pretrial is somewhat differ- 
ent. Ordinarily the Pretrial Judge does not make rulings. 
He tries to crystallize the issues and get stipulations. 

However, if the Trial Judge in this instance wants or 
desires the Pretrial Judge to rule on these points, the 
Pretrial Judge will make the rulings. 

Mr. Robb: Of course, Your Honor, it does appear to 
me that some of this at least might be academic if Your 
Honor held in view of the attitude—— 

The Court: I should have thought that these rulings 
should have been made by the Trial Judge. However, if 
the Trial Judge prefers the Pretrial Judge shall make them 
then the [Tr. 12] Pretrial Judge will proceed accordingly. 

Mr. Robb: Some of the confusion might be obviated if 
Your Honor held in view of the attitude of both sides that 
the case should go to the jury side of the Court. 

The Court: Very well. Suppose we consider that first. 
I will hear the other side. 

Well, I do want to ask one additional question, Mr. Robb: 

Now, the issues, of course, have to be what used to be 
called ‘‘legal issues’’ in order to justify a jury trial. What 
are the legal issues? Your counterclaim for rescission is 
equitable. 

Mr. Robb: That is correct, but the question of whether 
or not there was a meeting of the minds was strictly legal. 

The Court: Very well. 

Mr. Leonard: May it please the Court, this case repre- 
sents a very complicated problem of procedure. It was 
started in about March of 1954, over five years ago. It 
has been continuously before the Judges of this Court, 
including yourself, at various times since. It has been to 
the Court of Appeals twice and certiorari has been denied 
twice. 
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When we finally came to trial the first time, as the Court 
may recall, an order was brought the morning of the trial 
to this Court in pretrial term requesting it to modify the 
pretrial order of Judge McLaughlin, which held that the 
only [Tr. 13] issues for trial were mistake and damages— 
and reserved damages for a subsequent trial. 

That in turn was based on an earlier order of this Court 
per Judge McGarraghy, who had over the course of an 
entire morning heard an argument on the legal nature of 
each of the defenses stated in the then-amended answer. 
He had accepted No. 5, which is rescission, as being a de- 
fense, which had to be tried and included matters of fact 
which must be determined. He had taken this question of 
no contract on the basis of the language of the documents, 
not just the three documents as has been represented to 
you, but on the three documents as executed, delivered and 
exchanged between the parties. 

The Court: I think it would be more helpful to the Court 
if, without going into the minutia, you gave the Court 
your view of the status of the case. 

Mr. Leonard: The status of the case is three Judges of 
this Court state they don’t know what the issues are because 
of a statement which was made in pretrial term by Your 
Honor on April 5, 1957. May I read from the record? 

The Court: Well, now, just a moment. That is a pretty 
serious statement. You mean to say three Judges of this 
Court said they do not know what the issues are about 
because of a statement that I made? 

[Tr. 14] Mr. Leonard: Your Honor, in April of 19—— 

The Court: Do I understand you correctly? 

Mr. Leonard: As I understand it, that is the present 
position. 

The Court: That is what? 

Mr. Leonard: That is the present position of Judge 
Pine and Judge Morris. 

The Court: That they do not understand what the issues 
are because of a statement that I made? 
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Mr. Leonard: Not that they do not understand. They 
are not clear as to whether you ordered these issues into 
the case at this time or not. 

The Court: That is something else. That is not what 
you said at first. 

You may proceed. 

Mr. Leonard: In April of 1957, Your Honor, you stated 
in a motion to amend the pretrial order, much as we are 
here before you today on pretrial, ‘‘The Court will grant 
the motion to amend the pretrial order. In granting this 
motion it desires to make it clear that the only purpose in 
granting it is to permit the moving party to place itself 
in the position of being able to present at the trial the mat- 
ters that have been previously ruled on on prior motions, 
because in this jurisdiction the rule as to the law of the 
case does not apply to interlocutory orders. The Court’s 
order in granting [Tr. 15] this motion is not to be con- 
strued as an acquiescence in the assertion that the prior 
interlocutory orders were erroneous. The Court does not 
pass upon that and in fact presumes that they were correct 
until and unless they are overruled or reversed. The only 
purpose in granting the motion, I repeat, is to make it pos- 
sible to the defendant to reopen these issues, as it had a 
right to do.”’ 

On the basis of that statement—— 

The Court: Just a moment. There is nothing am- 
biguous in that statement. 

Mr. Leonard: Nothing whatever, Your Honor. 

The Court: And I cannot conceive that any Judge of 
this Court ever made a statement that he could not under- 
stand what I did. I am just wondering whether you are 
justified in making that objection. 

Mr. Leonard: Well, then, may I finish—— 

The Court: No; you may not. You cannot ignore a 
court’s comment that way. 

Did any Judge of this Court say he did not understand 
what I ruled? 
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Mr. Robb: I never heard any Judge make that statement. 

Mr. Leonard: I never heard any Judge make that state- 
ment either. 

The Court: That is what you said. 

[Tr. 16] Mr. Leonard: Understand what the issues were 
in the case. And this was taken directly from counsel for 
the defendant. 

The Court: Is there anything ambiguous in my ruling? 

Mr. Leonard: The plaintiff has always contended there 
wasn’t anything whatever ambiguous in your ruling, Your 
Honor. The defendant has contended now, ever since 
April of 1957, that you did bring back into the case every 
defense that had previously been stricken by the Court. 

The Court: I did. Because in this sense: I was of the 
opinion that in order to preserve the right of appellate 
review the defendant should have a right to bring the 
matters up again at trial. Presumably the Trial Judge 
would have attached great weight to the Judge who made 
the interlocutory orders. But in view of the fact that the 
doctrine of law of the case does not apply in this jurisdic- 
tion to interlocutory orders—the rule is otherwise in some 
jurisdictions—I ruled the defendant should be free to bring 
the matters up again before the Trial Judge. Of course, 
the Trial Judge would have a right to give as brief a 
hearing as he wished in view of the fact that the matters 
had been previously threshed out. 

Mr. Leonard: I am before Your Honor today simply for 
the reason I have contended that has been the case ever 
since your prior order. 

The Court: What? 

[Tr. 17] Mr Leonard: I am before Your Honor today 
simply for the reason I have contended that has been the 
case ever since your prior order. 

The Court: Yes, sir. Well, you made the remark that 
appeared very strange to me that two other Judges of the 
Court were not sure what I ruled. It seemed to me there 
is no ambiguity in what I ruled. 
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Mr. Leonard: I don’t believe there was any ambiguity. 
In fact, on a Monday following that Friday you ruled again 
on the same point. 

The Court: Very well. 

What is there before me this morning? 

Mr. Leonard: The point before you this morning is 
whether or not you overruled the order of Judge McGar- 
raghy. That is the only point before you. 

The Court: Whether I overruled the order? 

Mr. Leonard: Yes, sir. 

The Court: What was the order of Judge McGarraghy? 

Mr. Leonard: You have it before you. 

The Court: Suppose you tell me. 

Mr. Leonard: There were seven defenses pleaded to 
this contract. Judge McGarraghy struck five as legally 
insufficient and stating no defense to the action. 

The Court: I did not overrule anybody’s order. I 
amended the pretrial order to give the defendant an oppor- 
tunity [Tr. 18] to bring those matters up again at a trial. 
I expressed no opinion as to the validity of Judge Mc- 
Garraghy’s order. In fact, I presume it is right because 
there is a presumption that the ruling of the Court is cor- 
rect until it is demonstrated otherwise. 

Mr. Leonard: This was stated to Judge Morris by Mr. 
Robb: 

“<Judge Pine took the position these issues were restored 
to the case by Judge Holtzoff——”’ 

The Court: What? 

Mr. Leonard: Restored. 

The Court: Precisely. I think Judge Pine certainly had 
no doubt as to what I meant. I did restore those issues 
to the case. So that the defendant might preserve its right 
to appellate review. 

Mr. Leonard: May I continue? 

Mr. Robb further states: ‘‘I said yesterday and I stand 
on that statement, not that Judge Holtzoff’s order of April, 
1957, in fact upsets Judge McGarraghy’s order, but that 
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it upset it in effect, and I still think it did because it 
restored to the case the issues which had been stricken.’’ 

Accordingly, I moved before Judge Morris to clarify the 
issues for trial. I said the stricken defenses are out of 
the case and are to be restored by the Trial Judge as your 
order provides. Or they are not to be restored to the case. 
In [Tr. 19] either event, of course, this controls the 
demands for @ jury. 

The Court: Of course, I do not see how my opinion 
could have been made any clearer or any more unambig- 
nous. The issues are in the case. 

Mr. Leonard: At the pretrial, I believe, and I cannot 
state this because I am stating the belief of Judge Morris, 
I believe Judge Morris would like to have a review of the 
issues in the case so that he will have a definitive pretrial 
order not which merely lists them as contentions of the 
parties, but as issues to be tried. I don’t know whether 
Mr. Robb agrees with me or not. 

The Court: Do you agree with that, Mr. Robb? 

It seems to me that Mr. Robb in his opening statement 
summarized what he claims to be the issues. He summar- 
ized all the defenses. 

Mr. Robb: I did. 

The Court: And another issue, of course, will be the 
amount of damages. 

Mr. Robb: That is correct. That is not in this particular 
phase. 

The Court: Since this pretrial proceeding is being re- 

ported stenographically I think it is clear that the defenses 
are enumerated by Mr. Robb in his opening statement and 
each of them is in the case. 
[Tr. 20] You see, Mr. Leonard, the defendant would be 
unfairly hampered and handicapped if it were precluded 
from offering evidence, factual evidence in support of the 
defenses. 

Mr. Leonard: I ask a definitive ruling by some Court 
overruling the existing order of Judge McGarraghy so 
I may preserve my point for appeal. 
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The Court: Now, I have not overruled Judge McGar- 
raghy’s order at all. 

Mr. Leonard: I know you have not. 

The Court: And I am not going to overrule it. His order 
stands. His order is to the effect that certain defenses are 
insufficient. 

Mr. Leonard: That is correct, Your Honor. 

The Court: I am granting leave, however, to the defend- 
ant to bring those defenses up at the trial in order that if 
this case goes to the Court of Appeals again there might 
be a complete record as to these defenses both on the law 
and on the fact. 

Mr. Leonard: This Court does not hold that any of 
them are legally sufficient, I take it. 

The Court: I am not going to rule on that. 

Mr. Leonard: Thank you. 

Now, there is a second point: It was stated to you, and 
I believe this is not quite correct, that the Court of Appeals 
ruled solely on three documents. 

[Tr. 21] The Court: That the Court of Appeals what? 

Mr. Leonard: Ruled solely on three documents—three 
contract documents. 

The Court: Well, I have the opinion before me. 

Mr. Leonard: I have the findings of Judge Letts which 
were reversed before me. 

The Court: What is your interpretation of the opinion 
of the Court of Appeals? 

Mr. Leonard: These are the reversed findings. May I 
read them? 

The Court: No. You must always answer the Court’s 
questions first at the time they are asked. 

What is your interpretation? 

Mr. Leonard: The Court of Appeals considered the facts 
which had been brought forward. The documents them- 
selves, and the admissions which were made as to their 
exchange—and to their execution. 

It also considered the admission to the breach and it 
considered the findings as to a contract not having been 
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made which were urged in the Court before Judge Letts 
on which Judge Letts found for the defendant, namely, that 
no contract had been made because they hadn’t intended to 
go into one, and that is precisely the finding which was 
reversed by the Court of Appeals. That is the matter on 
appeal, and the opinion of Judge Letts specifically finds 
each of these defenses which [Tr. 22] were outlined to you 
this morning as a matter of fact based upon that trial, and 
that is what was reversed by the Court of Appeals and 
remanded. 

The Court: Irrespective of whether your interpretation 
of the opinion of the Court of Appeals is correct or not, 
the fact is this: that when an Appellate Court grants a new 
trial without limiting it to a specific issue which it has a 
right to do, it means that all prior findings, all prior rulings 
made at the first trial are no longer in effect and the case 
is being tried over again on all the issues as though the 
first trial had never taken place. 

Mr. Leonard: If that is a judgment of fact. 

The Court: Pardon? 

Mr. Leonard: I am in concurrence on any reversal of 
a matter of fact. 

The Court: Yes, sir. The only thing that is binding on 
the Court at the second trial is any ruling on the law found 
in the opinion of the Court of Appeals. So that the case 
now stands as though there had never been a first trial. 

Mr. Leonard: May I respectfully dissent? 

The Court: Of course you may. That is a lawyer’s pre- 
rogative always. 

Mr. Leonard: May I state for the record on this supple- 
mentary pretrial that the Court of Appeals did have before 
it admissions of the defendant. It did have before it 
[Tr. 23] the operative documents in this case. It did have 
before it the admission—— 

The Court: The Court does not hear argument after it 
rules. You do not argue with the Court. You present 
your argument to the Court and the Court rules. 
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Mr. Leonard: That is correct, Your Honor. I wanted 
to state the plaintiff’s contention. 

The Court: Proceed to the next point. 

Mr. Leonard: The next point is the jury point. The 
plaintiff at the time of the first trial at which it had been 
assured by Your Honor that no legal issues had been re- 
opened withdrew—— 

The Court: Just a moment. The Court gives no assur- 
ance to anyone. What do you mean somebody was assured 
by me? 

Mr. Leonard: In the interpretation of the plaintiff the 
language of the Court stating that it had not reopened any 
issues was taken to mean that, and the plaintiff waived its 
prior demand for a jury since the only issues left for trial 
was mistake, an equitable issue asking for rescission on 
which the plaintiff had no right to such a trial. 

The Court: What position do you take? 

Mr. Leonard: The plaintiff now states the prior with- 
drawal of its jury demand was in fact prompted solely by 
the fact that it was intended to go to trial on an equitable 
[Tr. 24] and not a legal issue, and therefore to the extent 
that that withdrawal on its part was a withdrawal as to 
the legal issues as well on the record its asks to be relieved 
under Rule 60. 

The Court: In other words, you are now asking for a 
jury trial. 

Mr. Leonard: We are now asking for a jury trial and 
my understanding is the defendant is asking for the same 
thing. 

Mr. Robb: I have no objection. 

The Court: If both of you gentlemen want a jury trial, 
the question of laches in making this application does not 
come before me. If there had been opposition I would have 
had to consider whether the application had not come too 
late in the day. 

Now, some of these issues are legal and some of them 
are equitable. Some will have to be tried by the jury and 
some will have to be tried by the Judge. 
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Now, it seems to the Court, and this I am saying tenta- 
tively and will be very glad to get the views of both coun- 
sel, it seems to the Court the counter claim for the recision 
is equitable, raises equitable issues, and should be tried 
without a jury. 

Mr. Leonard: The plaintiff agrees. 

The Court: Both of you gentlemen are in accord with 
that? 

[Tr. 25] Mr. Robb: I thought the usual procedure was 
that you try the case as one case, and then the Court de- 
cides the equitable issues—— 

The Court: Precisely. 

Mr. Robb: —and sends legal—— 

The Court: Because the same evidence in part might 
apply to the issue of mistake which—or an issue as to 
whether it was a meeting of the minds which is a legal issue. 

Mr. Leonard: No question about that. 

The Court: And might also apply to the claim for reci- 
sion which is an equitable issue. I recall not long ago try- 
ing two cases that were consolidated. One was a caveat 
to a will which of course had to be tried by a jury. The 
other was to set aside a deed, but the grounds for setting 
aside the deed were the same as those for setting aside the 
will. I took the evidence. Now, there was some additional 
evidence on the case in equity and I took that evidence after 
the jury retired. But I decided the deed case and the will 
case was submitted to the jury. 

Mr. Robb: I think in this case, your Honor, we will 
find the evidence is pretty much intertwined and intermixed. 

The Court: Yes. 

Well, now, the Court will order a trial by jury as to the 
legal issues, trial without a jury as to the equitable [Tr. 
26] issues, and will recommend to the Trial Judge in view 
of the overlapping of evidence that all the issues be tried 
together and that the Trial Judge at the end of the trial 
submit the legal issues to the jury; that if there is any 
additional evidence that is applicable only to the equitable 
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issues he take that additional evidence after the jury trial 
has ended, and that he decide the equitable issues on the 
basis of the evidence introduced at the entire trial. 

Is that satisfactory to both of you gentlemen? 

Mr. Leonard: Quite satisfactory. 

Mr. Robb: May I ask one question? 

I don’t want to have any misunderstanding about our 
eighth defense. Do I understand that our motion for leave 
to reinstate the eighth defense is granted? 

The Court: Well, now, what is the eighth defense? 

Mr. Robb: That is the defense which we withdrew pre- 
viously at the time Mr. Leonard asked for a jury trial. 

He said that raised a new issue. At that time we 
thought we had better withdraw it. 

The Court: What is the defense? 

Mr. Robb: May it please the Court, that there was an 
agreement between the parties to submit this matter to a 
ruling by the Secretary of the Army and the Comptroller 
General and that agreement was violated by the plaintiff. 

The Court: That, of course, is a legal issue; actually 
[Tr. 27] it is a question of law. 

Mr. Robb: I think it is also a question of fact of whether 
or not there was any such agreement, and also whether it 
was violated. 

The Court: I take it you base that defense on what are 
loosely called the arbitration clause in the contract. 

Mr. Robb: We claim there was an extraneous agreement 
made. 

The Court: I see. 

Mr. Leonard: May the plaintiff—— 

The Court: You withdrew that? 

Mr. Robb: Yes, sir; we withdrew that pretty much in 
response to the Plaintiff’s demand for a jury trial. He 
said ‘‘Well, if you have this defense in the case, then I 
think we are entitled to a jury trial.”” Therefore we with- 
drew our eighth defense which we previously were granted 
leave to file. 
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The Court: Let me see if I understand. What you ac- 
tually did you withdrew that defense. 

Mr. Robb: Yes, sir. 

The Court: When? 

Mr. Robb: Well, I will go back if I may. 

The Court: Pardon? 

Mr. Robb: First we filed a motion for leave to file—to 
amend our answer to include the eighth defense. That was 
[Tr. 28] after the case had gone on the ready calendar. 

The Court: Suppose you move over, Mr. Leonard, so 
Mr. Robb can address the Court. 

Mr. Bobb: Our motion was granted by Judge Pine for 
leave to amend our pleading to include the eighth defense. 
Then Mr. Leonard filed a motion to be relieved of his waiver 
of jury trial. Among the arguments which he made was 
that our new eighth defense posed a new issue which had 
been brought into the case since it was placed on the ready 
calendar and therefore constituted an extraordinary cir- 
cumstance and therefore he should have a right to file his 
motion for leave to file a motion to be relieved of his waiver 
of jury trial. 

Judge Pine indicated he thought pretty well of that argu- 
ment by Mr. Leonard and if the eighth defense were made 
in the case that he would grant Mr. Leonard’s motion. 

I thought I would simplify matters at that time so I 
withdrew our eighth defense. However, now since the 
case is going to a jury anyway I’d like to reinstate my 
eighth defense. 

The Court: Is there a written motion to that defense or 
are you making it orally? 

Mr. Robb: Orally. 

The Court: What do you say about that, Mr. Leonard? 

Mr. Leonard: May it please the Court, the eighth [Tr. 29] 
defense was introduced for the first time into this case 
four years after the complaint was filed, after the case had 
been tried once, and after the case had gone to the Court 
of Appeals and come back. It never had been previously 
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mentioned. It has certain procedural advantages for the 
defendant, although the concept of a personal agreement 
between the Secretary of the Army and an outside con- 
tractor, that the Government will be bound by some agree- 
ment they make, is a little too far-fetched as a matter of 
law for us to accept. To us,—— 

The Court: I am not going to rule on the validity of any 
defense. 

Mr. Leonard: That is not my question. The point is the 
extreme laches—the Court will recall the mistake defense 
itself was not brought into the case until a year and a half 
after the first answer was filed. That the eighth defense 
came in after the Court of Appeals had ruled against what 
appeared to be the principal defense—— 

The Court: I see your point of laches. The thought just 
occurred to me that maybe this matter was brought in 
due to change of counsel. 

Mr. Robb: That is correct, Your Honor. I came in four 
years after the case started, too. 

The Court: Are you opposed to the application? 

Mr. Leonard: I have to be, Your Honor, because the 
[Tr. 30] only possible way of approaching such an agree- 
ment is to go into matters of extremely high classification. 
This particular construction we are talking about is an 
underground construction of buildings referred to as the 
second Pentagon. 

The Court: How would you be prejudiced by the Court 
granting the motion? 

Mr. Leonard: Only in the discovery matter. I have no 
objection to letting them talk about this or testify to any 
agreement they think they can prove, or getting Mr. Pace 
and talking to him as long as we get away from the purpose 
of this construction, which is the only classified matter. 

The Court: I understand. 

Mr. Leonard: We, too, would like to see everything on 
the record here, but it all goes to the mistake issue here, 
as Your Honor thought. 
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The Court: Yes, but I like to pinpoint things and crystal- 
lize them. Mr. Robb is moving for leave to reinstate the 
defense that there was an agreement between the Secre- 
tary of the Army, is it? 

Mr. Robb: Yes. 

The Court: And the defendant, that questions should 
be submitted to the Secretary for determination and the 
Secretary’s ruling should then be final. 

Are you opposed to the motion for leave to reinstate 
that defense? 

[Tr. 31] Mr. Leonard: As the Court has stated that I 
have no opposition to it. 

The Court: Very well. Then I will grant the motion. 
And I think my statement at this pretrial hearing which 
is being reported stenographically is a sufficient ruling. 

Mr. Robb: In the interest of complete accuracy our de- 
fense goes a bit beyond what Your Honor says. It was 
that the agreement was to submit to the Secretary of the 
Army and to the Comptroller General. 

The Court: Very well. 

Mr. Robb: That may not be too material. And thereafter 
this agreement was violated by the defendant, as we stated. 

The Court: Did you wish to address the Court? 

Mr. Robb: I mean the plaintiff. 

Mr. Leonard: On this amended statement of the de- 
fendant, yes; we cannot concede to the placing of a defense 
which states that the Government agreed to confer powers 
upon the Comptroller General which the statute denies. 

The Court: You have a right to contest the defense. It 
is an unusual agreement, of course. But you are not asked 
to concede that the defense is valid or that the agreement 
was made. 

Mr. Leonard: If I agree the defense may be pleaded I 
am conceding at least its validity in law. 

[Tr. 32] The Court: Oh, no. The Court frequently allows 
a pleading to be amended, even though it has doubt as to 
the validity of the amendment. In other words, the Court 
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when it allows an amendment does not pass upon the 
validity of the amendment. The only time that it might 
do so is when and if the proposed amendment is obviously 
frivolous on its face, but if its validity is reasonably de- 
batable a motion for leave to make the amendment is not 
the time nor the occasion on which to rule upon its validity. 
So if that is your only objection I shall adhere to my ruling 
granting leave to the defendant to restore the defense. 

Mr. Leonard: We have one last problem, Your Honor: 

If the case is to be tried half to a jury and half to the 
Court on the various issues, does this go to civil non-jury 
or civil jury now? 

Do we return to Judge Morris, and draw a jury—— 

The Court: That is something that I should not rule on. 
I think you go back to Judge Morris, and he will make— 
will decide whether he will empanel a jury and continue the 
case, or whether he will want to send it to a jury court. 

Is Judge Morris sitting in civil non-jary? 

Mr. Robb: Yes, Your Honor. That question came up 
yesterday. 

The Court: He will have to decide that. 

Mr. Robb: It came before Judge Morris, and he asked 
[Tr. 33] Mr. Collins about it, and Mr. Collins said the 
case should go to the jury side. 

The Court: Then the trial will not proceed. 

Mr. Leonard: Mr. Collins stated the case could go to 
the jury side if it were strictly a jury case. Otherwise—— 

The Court: This is not strictly a jury case. This com- 
bines both legal and equitable issues. And I am of the 
opinion—of course, this is for Judge Morris to decide—if 
he chooses to do so in his discretion he would have a right 
to empanel a jury and proceed with the trial. 

On the other hand, if he chooses to do so he can send it 
back to the jury calendar. If all of the issues were tryable 
by a jury then clearly it would have to go back to the jury 
calendar, but a jury Judge might say there are equitable 
issues here so that I do not want to put this case in a posi- 
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tion of being sent back and forth. So in the first instance 
I will send it back to Judge Morris. 

Now, having gone that far, I am wondering whether it 
would be of help to the Trial Judge to go one step farther 
and to enumerate which issues are legal and which issues 
are equitable. 

Would that be of help, gentlemen? 

Mr. Leonard: Of course, we came here prepared if neces- 
sary to go into each of the issues in the defenses. 

The Court: I beg your pardon? 

[Tr. 34] Mr. Leonard: We came here prepared if neces- 
sary to go into each of the issues in the defenses. 

The Court: I think it might be helpful unless one of you 
sees a reason to the contrary to enumerate which issues are 
legal and which issues are equitable. 

Is that agreeable to both of you? 

Mr. Leonard: It is agreeable to the plaintiff, Your Honor. 

The Court: Well, the first question is whether there was 
a contract, a meeting of the minds. 

Mr. Leonard: The plaintiff takes the position there is 
no problem of meetings of the minds at all. 

The Court: I am not asking about the position respective 
parties take on any issues. I am trying to crystallize the 
issue. 

Now, there is an issue to determine whether there was 
a contract, a meeting of the minds. The Pretrial Court 
is of the opinion that is a legal issue. Then the next issue 
is the issue as to whether there was a mistake of fact in 
the making of the contract if a contract was made. That is 
a legal issue in the opinion of the Court. 

Then you have the defense that there was an extrane- 
ous agreement to submit the matter to an arbitration, shall 
we call it, by the Secretary of the Army and the Comptroller 
General. That is a legal issue. 

[{Tr.35] Now, the counterclaim for recision is an equitable 
issue. The question of damages if the case reaches that 
stage, is a legal issue. Now, are there any other issues, 
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gentlemen, that the Court has overlooked in its enumera- 
tion? 

Mr. Robb: May I check my file here? 

The Court: You know, gentlemen, perhaps it might be 
useful if you took a few moments to take a mental in- 
ventory and see if any issues have been omitted and in 
order to enable you to do that without hurrying too much 
we generally take our mid-morning recess at this time, so 
we will take it now, and you can check on whether any 
issue has been omitted. 

Mr. Leonard: Is this intended to be in addition to Judge 
Pine’s pretrial order, or in place of it? 

The Court: Oh, I am not going to supplant any other 
Judge’s order. 

Mr. Leonard: Because the plaintiff has stated a number 
of issues already in Judge Pine’s order. 

The Court: Well, I think, however, that we had better 
bring all of the issues into this order. I am not supplant- 
ing Judge Pine’s order or anybody else’s order. I am 
making a supplemental order, but I think it would be help- 
ful not only to counsel but to the Trial Judge if all the 
issues were enumerated in one document. 

We will take our usual mid-morning recess at this time. 
{Tr. 36] (Brief recess taken) 

Mr. Robb: May it please the Court, I find that the de- 
fendant’s concept of the issues is stated in the defendant’s 
pretrial statement filed before Judge Pine, and made by 
Judge Pine a part of his pretrial order. 

I think that statement is on Your Honor’s desk now, on 
page 2. 

The Court: What are you referring to, Mr. Robb? 

Mr. Robb: I am referring to the pretrial statement filed 
by the defendant before Judge Pine. 

The Court: You mean the pretrial statement submitted 
this morning? 

Mr. Robb: No, sir; filed before Judge Pine, and your file 
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is open to it. That was made a part of Judge Pine’s pre- 
trial order. 

The Court: Yes; we always do that. 

Mr. Robb: That states the issues as we concede them 
to be, beginning at the top of page 2. 

The Court: Yes. 

Mr. Robb: The first statement of the issues was defendant 
denies any contract ever came into existence—— 

The Court: I thought it might be helpful, however, if in 
the present pretrial instead of incorporating by reference 
we enumerate the issues even if we are duplicating. 

Mr. Robb: That is correct, sir. That is why I say (Tr. 37] 
these are what we think the issues are. 

The Court: Well, I have that statement before me. The 
plaintiff’s pretrial? 

Mr. Robb: No, sir; the defendant’s pretrial, filed before 
Judge Pine, and he made that a part—on page 2 we enu- 
merate what we think the issues are, beginning at the top 
of page 2 of our statement. 

The Court: Just a moment. Let me locate it. 

Have you a copy of it handy? 

Well, now, of course, what I did was try to state the 
issues in the skeletonized fashion merely for the purpose 
of enumerating them as to which should be tried by jury 
and which should be tried without a jury. 

Mr. Robb: Yes, sir. 

The Court: Your pretrial statement goes a little further 
than it should have, and sets forth the contentions of the 
defendant with respect to each of the issues. 

I do not think we need that in the present pretrial; do 
we? Is there any other issue that I have not enumerated? 

Mr. Robb: I don’t think Your Honor mentioned the issue 
with respect to the opinion to the effect of the opinion of 
the Comptroller General. 

The Court: The issue—— 

Mr. Robb: Of the effect of the opinion of the Comptroller 
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General. We contend in one defense that that opinion 
(Tr. 38] making it impossible for us to be paid—— 

The Court: The issue is this, isn’t it: As to whether the 
ruling of the Comptroller General is an excuse for non- 
performance; is that correct? 

Mr. Robb: In substance I believe it is; yes, sir. 

The Court: The issue as to whether or not the ruling 
of the Comptroller General to the effect that there was no 
contract and that therefore no partial payments could be 
made was an excuse for nonperformance is a legal issue. 
I think you gentlemen will agree with that. 

Did I mention the issue of damages? 

Mr. Leonard: Yes, sir. 

The Court: I believe I did. If the issue of damages is 
reached, it is a legal issue. 

Well, practically everything is a legal issue except the 
counter claim for recision. 

Mr. Robb: Yes, sir. 

The Court: Now, then, have you any other issues that 
you feel should be enumerated, Mr. Leonard? 

Mr. Leonard: Yes, sir; I wish to reenumerate the issues 
stated in the existing pretrial order of March 24, 19-— 

The Court: You think the enumeration is complete? 

Mr. Leonard: No; I have this following statement to 
make as to the issues. 

The Court: Well, what I would like to have you do 
[Tr. 39] is to state whether there are any additional issues. 
I do not think this is the time or place to have counsel 
state what their contention is or their arguments are. But 
is there any other issue I have not enumerated, because I 
want to rule as to what issues are legal and what issues are 
equitable and in order to do that we have to enumerate the 
issues. 

Mr. Leonard: I had thought just before the recess that 
you did not want us to leave the matters stated in Judge 
Pine’s order still there. 
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The Court: That may be so, but we can pass on to that 
in a moment a little later. 

Mr. Leonard: All right. 

The Court: I first want to enumerate all the issues and 
indicate which ones are legal and which ones are equitable. 

Now, have I omitted any issue? 

Mr. Leonard: Yes, sir; Your Honor. You have. 

The Court: State what those issues are. 

Mr. Leonard: The defendant’s reply contends a condi- 
tion of mistake is shown—please correct that—in the plain- 
tiff’s reply we state that if the defendant can prove mistake 
sufficient to warrant the issuance of a judgment of recision 
any effect thereof was waived by the defendant in failing 
to communicate its knowledge of that mistake to the plain- 
tiff prior to the acceptance of its bid, and prior to its de- 
fault on the construction. 

[Tr. 40] The Court: Well, I think that was all involved 
in the issue of recision. 

Mr. Leonard: It is a separate pleading in the action. 

The Court: That is one of the arguments, or one of the 
elements that the Court trying the issues will have to con- 
sider. 

Mr. Leonard: I was required to plead them affirmatively 
by the Rules, and that is why I am stating them as issues 
to be tried. 

The Court: The Court is of the opinion that the matter 
to which counsel for plaintiff has just averted is one of the 
matters to be determined in connection with the trial of the 
issue of recision and therefore is part of the equitable issue. 

Mr. Leonard: Prior to that, Your Honor stated there 
was a legal issue of raistake in the case, and also there 
was an equitable issue of recision. 

These defenses we have asserted only go to the equitable 
issue of recision. We do not know of—Your Honor stated 
there was an issue of mistake in this case, and that issue 
was legal. 

The Court: Yes. 
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Mr. Leonard: We make no defense to a legal issue of 
mistake. We don’t consider that a defense. 

(Tr.41] The Court: You do not—you make no defense to 
the issue? 

Mr. Leonard: I say I make no legal. To us there can be 
no legal defense of mistake as a matter of law. That is 
the plaintiff’s position. 

The Court: You don’t contest it is a legal issue, and not 
an equitable issue, do you? 

Mr. Leonard: That is what I am contesting. Namely, that 
mistake is solely an equitable defense. It cannot be a 
legal defense in pleading. 

The Court: Well, a mistake which precluded a meeting 
of the minds is a legal issue. And a mistake which justifies 
a recision would be an equitable issue. 

Mr. Leonard: As I understand, a mistake which precludes 
the so-called meeting of the minds is referred to as mutual 
mistake, and that is customarily known as the basis for 
reformation. It is not a matter—— 

The Court: Yes. Well, I am going to rule that the issue 
as to whether a mistake precluded a meeting of the minds 
is a legal issue, as I have already indicated. The issue as 
to whether there should be recision on the ground of mis- 
take is an equitable issue, because questions of mistake 
perform different functions, depending upon how they 
arose; the nature of the mistake, and the stage of the 
progress of events at which the mistake occurs, or the 
alleged mistake. 

(Tr. 42] Are there any other issues that I have failed to 
enumerate, Mr. Leonard? 

I am trying to enumerate in a skeletonized fashion all 
the issues to be tried and to indicate which of them in my 
opinion are legal and which of them are equitable. 

Is there any other issue that I have failed to enumerate? 

Mr. Leonard: No. 

The Court: I think Mr. Robb says ‘‘no.”’ 

Mr. Robb: That’s right. 
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Mr. Leonard: We deny they are issues, but we have no 
others to add. 

The Court: Very well. 

You had another matter to bring up, I believe; some- 
thing relating to Judge Pine’s order, and I suggested that 
you defer that until we finished enumerating the issues. 

Mr. Leonard: The existing pretrial order states the con- 
tentions of the parties. As I understand it, my record is 
perfectly preserved today that this Court has not ruled 
on the legality of any of the existing contentions of the 
plaintiff or the defeadant. 

The Court: That is correct. Let the record be clear as 
to that. And of course for that purpose you can refer back 
to Judge Pine’s order. Judge Pine’s order stands. My 
order is merely supplemental and does not supplant Judge 
[Tr. 43] Pine’s order. In fact, I would consider it pre- 
sumptious on my part to vacate in effect the pretrial order 
of another Judge and make a new one. 

This matter was referred to me by Judge Morris for a 
supplemental pretrial on the ground of certain matters 
which have arisen subsequent to the last pretrial that 
required a supplemental pretrial, and that is the spirit in 
which I have approached this matter. 

Mr. Leonard: The plaintiff asked that no determination 
be made today changing any existing order of the Court 
which, as a matter of law, has passed on the matter—— 

The Court: I have already indicated that. The Court is 
not going to submit itself to interrogation. 

Mr. Leonard: That is not my point, if Your Honor please. 

The Court: I have indicated that I have not ruled on 
the legality or validity of any defense. I have tried to 
crystallize the issues and to make suggestions as to the 
future course of the trial. 

Now, is there any other matter that either one of you 
thinks should be taken up? 

Mr. Robb: No. 
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The Court: In conclusion, I want to make this statement: 

This case has been to the Court of Appeals twice. It has 
been tried at great length. It has been this Court’s [Tr. 44] 
endeavor today to do what it can to prevent the possibility 
of a third trial. 

The Court had this in mind: Suppose this case goes to 
the Court of Appeals again, and suppose the Court of Ap- 
peals hold that certain defenses were erroneously ruled 
to be invalid, and in order to prevent a third trial my 
thought was that there should be a complete record on all 
of the issues of law and fact, so that if the Court of 
Appeals should take a different view from Judge McGar- 
raghy as to the validity of any of the defenses, the facts 
and the evidence relating to that defense will be in the 
record, and the Court of Appeals will be able to make a 
final disposition of the matter instead of sending it back 
for a third trial. 

The Court was in part motivated by that in framing 
the issues in the manner in which it endeavored to do. 

Well, now, gentlemen, I will refer this case back to 
Judge Morris for determination of whether to empanel a 
jury and proceed with a trial in the dual manner in which 
I have indicated, or whether to send it back to the jury 
calendar. That is for him to determine. When do you 
want—until when has Judge Morris suspended this matter? 

Mr. Leonard: Until—no definite time, Your Honor. I 
think until you acted. He has not taken another case, so 
we are prepared to go right ahead. 

The Court: The Clerk informs the Court that Judge 
Morris is waiting in chambers. The Court suggests that 
counsel [Tr.45] proceed to Judge Morris’ chambers. It 
may well be that Judge Morris will want to withhold any 
further action until a transcript can be prepared of this 
morning’s hearing, but I think as a matter of courtesy to 
Judge Morris, if I may make that suggestion, to proceed 
to Judge Morris’ chambers at this time. 

Thank you, gentlemen. 
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Mr. Robb: Thank you, Your Honor. 
Mr. Leonard: Thank you, Your Honor. 


(Whereupon, the pretrial hearing was concluded at 11:40 
o’clock, a.m.) 

[Tr. 46] (At 1:45 oclock, p.m., the above-entitled matter 
came before the Honorable Alexander Holtzoff, as a pre- 
liminary matter.) 

Mr. Bobb: If the Court please, Judge Pine asked us to 
come before Your Honor— 

The Court: The Chief Judge has asked me to take the 
application that he ordinarily would consider at this time. 

Mr. Bobb: On the date of trial the McShain case, which 
we talked about this morning, Judge Morris, as Your Honor 
knows, I am sure, thought the case ought to be tried by a 
jury Judge, so he is not going to try it and the question is 
what date to set it for. 

The Court: He feels the case should be tried by a jury 
Judge and not a non-jury Judge. 

Mr. Robb: Yes, sir. 

The Court: I hope the jury Judge will not say because 
there are non-jury issues that it should be tried by a non- 
jury Judge. I think the assignment Commissioner will 
work that out. 

Mr. Robb: Would Your Honor like to hear my thoughts 
about the date? 

The Court: Yes indeed. 

Mr. Bobb: Of course, the case is a little bit different 
than it would have been if tried by the Court, and I feel 
we ought to have a little time to get ready for the [Tr. 47] 
jury trial, to make up instructions, and so forth. 

The Court: How much time would you need? 

Mr. Bobb: I was going to ask for a week, but I find this 
is the situation that we have specially set on the 17th of 
November, 2 matter out in Oklahoma City, in the Federal 
Court out there involving an important libel case. We 
have a matter set on the 18th and 19th here in Washington 
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before a board which has been set for some time and we 
can’t get either of those matters continued. We had the 
matter in Oklahoma City continued from the second to the 
seventeenth because of this case, and I don’t think the 
Judge would be happy if we asked him to do that again. 

The Court: I think we have to yield back and forth to 
each other. 

Mr. Robb: I might say also that unfortunately right now 
I find that I can’t work at nights, so I am a little pressed 
for time. I was going to suggest that I couldn’t be ready 
before the week of the 23rd of November, which would be 
two weeks instead of one week. 

The Court: How long will this case take to try? 

Mr. Robb: It depends on who tries it. Before Your 
Honor, I think it would take four days. Before somebody 
else it might take ten. 

The Court: You are suggesting the 23rd of November? 

Mr. Robb: Yes, sir. 

[Tr.48] The Court: What do you say, Mr. Leonard? 

Mr. Leonard: I have four witnesses, Your Honor. One 
is a retired officer who has agreed to come from California 
at the usual witness rates and has been here for some five 
days awaiting trial. I don’t know that I can get him again. 

The Court: Take his deposition. If you can’t bring him 
back take his deposition. 

‘Mr. Leonard: Another is a man I brought over from 
France for this purpose, because this date, as Your Honor 
undoubtedly knows from the record, has been set, and 
reset, and November 2 was finally decided upon as the 
one on which we should bring all witnesses from other 
places. 

The Court: What is your suggestion? 

Mr. Leonard: That we go to trial in two days and get 
this done, and over with. The whole essence of this case 
is to try it—— 

The Court: You must realize this: We have a certain 
number of non-jury Judges at any one time, and a certain 
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number of jury Judges. After all, I can’t send the case in 
to a Judge to start two days from today. Sometimes I 
can, and sometimes I can’t. 

Mr. Leonard: I had not heard it stated there were no 
Judges available. 

The Court: Mr. Collins. 

[Tr.49] (Discussion off the record at the Bench with Mr. 
Collins.) 

The Court: When is your first engagement, Mr. Robb? 

Mr. Bobb: It is on Monday, the 17th, Your Honor, and 
I am pretty sure we couldn’t possibly finish this case by 
then. 

The Court: I am told that there will be a Judge available 
first thing Monday morning. Could you finish this case in 
one week? 

Mr. Robb: I don’t think so, Your Honor, and I don’t 
think it would be physically possible for us to get ready 
for a jury trial in that amount of time. I am sorry. 

The Court: I appreciate the fact that the aspect of this 
case has changed. 

Mr. Bobb: We have a new defense in here now. We 
have to go through our files, and I might say also, Your 
Honor, on the point of the man who came from Paris, he 
is an Army officer, and a government employee, so it is 
not as though you are taking somebody away from his 
business. Of course, I am awfully sorry he had to be 
inconvenienced. He is a human being, and I am awfully 
sorry about it. 

The Court: But the taxpayers are losing the benefit of 
his services while he is here. 

Why could not your problem, Mr. Leonard, be met by 
taking depositions of these two witnesses? 

{Tr.50] Mr. Robb: I will consent to that. 

Mr. Leonard: A deposition is nothing at all. We have 
been told upstairs a half dozen times this case can be tried 
in three or four days. We have all next week open to us. 

Mr. Robb: I never told you that. 
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Mr. Leonard: I am perfectly willing to go on for next 
week. If it has to be carried on, it has to be. I don’t 
think so. We have four witnesses and my case will take 
about a day at the maximum. 

The Court: I am convinced of this: that the case has 
changed its aspect this morning, and that either party, if 
it requests, if it so requests, is entitled to time to prepare. 
It isn’t like resuming where you left off. 

Mr. Robb: That’s right. 

The Court: And I am going to give either party that 
requests it—in this instance the defendant—reasonable 
time to prepare. 

However, Mr. Leonard, you are entitled to be consulted 
as to a suitable date. Is November 23rd suitable to you? 

Mr. Leonard: Any date is suitable at this point. I don’t 
know anything about the witnesses. 

The Court: I will set this for Monday, November 23rd, 
because I don’t think it would be right for me to force this 


case on for trial for this coming Monday when obviously 
[Tr.51] preparations would be required in view of the 
change in issues. 

Mr. Robb: Thank you. 

The Court: I will set it for Monday, November 23rd. 


(Whereupon, at 2:00 o’clock, p.m., the above-entitled 
matter was concluded.) 
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29. Evidence 
A. Testimony 
[Tr. 1] Transcript of proceedings before Judge Edward 
A. Tamm and a jury. 
[November 23, 24, 25, 30, 1959; 
December 1, 2, 1959] 
APPEARANCES: 
For plaintiff: 
Mr. Geo. S. Leonard 
Mr. V. Judson Klein 


For defendant: 


Mr. Roger Robb 
Mr. Kenneth Wells Parkinson 


(Tr. 5] Mr. Leonard: The Plaintiff at this time would 
move the Court, in view of the state of the prior record, 


to grant to the Plaintiff a continuing objection to the in- 
troduction of documentary and testimonial evidence which 
relates to and bears upon any of the legal defenses here- 
tofore ruled to be without substance in law by order of 
this Court dated March 29, 1956, and at that time stricken 
from the Answer. 


In lieu of individual objections to the questions [Tr. 6] 
and documents, and in view of the Pre-trial Order which, 
without overruling prior rulings, has reinstated as issues 
in this matter the factual issues to be determined, Plain- 
tiff wishes to reserve to itself the right to question such 
admissions at the close of the case or at the time of making 
its motions at the close of the defendant’s case. 


The Court: The Court will assume for the purpose of 
the record that you object to any specific testimony or ex- 
hibits that relate to these defenses without your having 
formally to rise and make such objections. 
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As the Court understands Judge Holtzoff’s amended, 
augmented, revised Pre-trial Order, it is in substance that 
the only issue decided by the Court of Appeals, that is, 
as to whether there was a prima facie case made out of 
the existence of a contract, passed upon that point alone 
and did not exclude any other defense or any other issue 
in the case. I believe the Court is required by the plead- 
ings to permit the defendant to offer any of the defenses 
in spite of the fact that, as I recall it, Judge McGarraghy’s 
order had eliminated such of the defenses. The record will 
assume a continuing objection to all of these points, Mr. 
Leonard. 

Mr. Leonard: May it please Your Honor, merely as a 
matter of record, it is, of course, equally the Plaintiff’s 
contention that the determination of the Court of Appeals 
fore- [Tr. 7] closed these matters from further considera- 
tion in this Court in addition to the earlier ruling of Judge 
McGarraghy to which the Court has adverted. 


[Tr. 54] Mr. Leonard: I ask that there be marked in evi- 
dence as Plaintiff’s Exhibit 1 a document entitled, “U. 8. 
Army Specification for Construction of Camp Ritchie Proj- 
ect Primary Site in the Vicinity of Camp Ritchie, Mary- 
land,” dated 14 September 1951. 

And in support of that document, I offer in evidence 
the admission in the second defense of the amended answer, 
paragraph two of the complaint, reading as follows,— 

The Court: Just a moment. Is there any objection to 
this exhibit that is being offered in evidence? 

Mr. Robb: May I see it, your Honor? 


(The exhibit was handed to Mr. Robb.) 

Mr. Robb: The only thing, your Honor, I don’t think 
it’s complete. 

The Court: What do you say to the objection as to in- 
completeness, Mr. Leonard? 
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[Tr. 55] Mr. Leonard: I have not heard in what respect 
it is incomplete. 

Mr. Robb: I see in the first paragraph you say, ‘‘the 
above-described project in strict accordance with the speci- 
fications, schedules, addenda and drawings.’’ Do you have 
the drawings? 

The Court: Just address the Court, Mr. Robb. 

Mr. Robb: I beg your pardon, your Honor. 

Mr. Leonard: It is the position of the plaintiff that the 
drawings are unnecessary to the plaintiff’s direct case. 

Mr. Robb: If he is offering this document, it seems to 
me we ought to have the drawings if it is a part of the 
document. 

The Court: I will overrule the objection and admit the 
exhibit. 

(Accordingly, plaintiff’s Exhibit No. 1, previously de- 
scribed, was received in evidence.) 

Mr. Robb: If the Court please, if Mr. Leonard is about 
to read something to the effect that we received this thing, 
why I will stipulate to that. We received it on September 
18, 1951. 

The Court: Its admission into evidence is the only thing 
before the Court now. 

Mr. Robb: Yes, sir. 

[Tr. 56] The Court: Go ahead. 

Mr. Leonard: Plaintiff offers the admission in the sec- 
ond defense of the amended answer, as admitting the state- 
ments made in paragraph two of the complaint in this case. 

Paragraph two of the complaint in this case reads as 
follows: 


Plaintiff issued to defendant, among other things, 
a request for proposal dated September 14, 1951, copy 
of which is annexed as Exhibit A. 


The Court: You specify that you received this exhibit, 
do you? 
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>——_ Mr. Robb: Yes, indeed, your Honor. There’s no question 
about that. 
The Court: Very well. 
Mr. Leonard: From Plaintiff’s Exhibit No. 1, as marked, 
I read, starting at Page RP-1: 


Request for Proposals 


U. S. Army, Corps of Engineers, Office of the Dis- 
trict Engineer, Washington District, First and Doug- 
las Streets, N.W., Washington 25, D. C. 

14 September 1951 


Project: Camp Ritchie Project, Primary Site in the 
Vicinity of Camp Ritchie, Maryland. 

Proposals in duplicate will be received until 3:00 
p.m. Eastern Standard Time, 2 October 1951, for the 


[Tr. 57] purpose of negotiating a construction con- 
tract for furnishing all plant, labor, materials and 


equipment and performing all work for the above- 
described project in strict accordance with the specifi- 
cations, schedules, addenda and drawings as follows: 


—listing them— 


Paragraph 2. Proposals will be submitted in sealed 
envelopes upon the attached form and marked in the 
upper left hand corner “Proposal under Serial No. 

—and then has the number of the contract— 
The proposer who is awarded the Contract will be re- 
quired to execute the Department of the Army Con- 
tract Form for construction, a copy of which is avail- 
able in the District Engineer Office, Washington Dis- 
trict, designated above. 


Paragraph 3. The right is reserved, as the interest 
of the Government may require, to reject any and all 
proposals and to negotiate with any proposer. 


Paragraph 4. Proposers should carefully examine 
the drawings and specifications, visit the site of the 
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work, and fully inform themselves as to all conditions 
and matters which can in any way affect the work or 
the cost thereof. Should a proposer find discrepancies 
in, or omissions from the drawings, specifications, or 
other documents or should he be in doubt as to their 
meaning, he should at once notify the Contracting 
Officer and [Tr. 58] obtain clarification prior to sub- 
mitting any proposal. 


Now, we come to Part II, page GC-1 of Plaintiff’s Ex- 
hibit 1 in evidence, entitled ‘General Conditions.”’ 
The first paragraph, page GC-1: 


Scope of Work: The work to be performed under 
this contract consists of furnishing all plant, materials, 
equipment, supplies, labor and transportation, includ- 
ing fuel, power, water (except any materials, equip- 
ment, utility or service, if any, specified herein to be 
furnished by the Government), and performing all 
work as required by Article 1 of the contract, in strict 
accordance with the specifications, and so on. 


Mr. Robb: I think we ought to read it all. 


(The reporter read the previous sentence.) 


Mr. Leonard: Please strike ‘‘and so on.” 


—with the specifications, schedules, and drawings, 
all of which are made a part hereof, and including such 
detail drawings as may be furnished by the Contract- 
ing Officer from time to time during the prosecution 
of the work in explanation of said drawings. 


The third paragraph: Site investigation and repre- 
sentations: The contractor acknowledges that he has 
satisfied himself as to the nature and location of the 
work, the general and local conditions, particularly 
those bearing upon transportation, disposal, handling 
and [Tr. 59] storage of materials, availability of labor, 
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water, electric power, roads and uncertainties of 
weather, river stages, tides or similar physical condi- 
tions at the site, the conformation and conditions of 
the ground, the character of equipment and facilities 
needed preliminary to and during the prosecution of 
the work and all other matters upon which informa- 
tion is reasonably obtainable and which can in any 
way affect the work or the cost thereof under this 
contract. 


—skipping two sentences— 


Mr. Robb: I would like to have the whole thing read if 
he is going to read part. 

Mr. Leonard: I have no objection to your reading them. 

Mr. Robb: How in the world can I pick out one sentence 
here and there, and read it after. 

The Court: I think it would be well if there is any ques- 
tion to read the intervening sentences, Mr. Leonard. 


Mr. Leonard: Certainly, your Honor. 


The contractor further acknowledges that he has sat- 
isfied himself as to the character, quality and quantity 
of surface and sub-surface materials to be encoun- 
tered insofar as this information is reasonably ascer- 
tainable from an inspection of the site, including all 
exploratory work done by the Government, as well as 
from information presented [Tr. 60] by the drawings 
and specifications made a part of this contract. Any 
failure by the contractor to acquaint himself with all 
the available information will not relieve him from 
responsibility for estimating properly the difficulty or 
cost of successfully performing the work. The Gov- 
ernment assumes no responsibility for any understand- 
ing or representations made by any of its officers or 
agents during or prior to the execution of this contract, 
unless (1) such understanding or representations are 
expressly stated in the contract and (2) the contract 
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expressly provides that the responsibility therefor is 
assumed by the Government. Representations made 
but not so expressly stated and for which liability is 
not expressly assumed by the Government in the con- 
tract shall be deemed only for the information of the 
contractor. 


Page SC-1, Part II, entitled ‘‘Special Conditions.” 
Paragraph SC-1, entitled, “Commencement and Completion 
of Work:’’ 


The Contractor will be required to commence work 
under this contract within 10 calendar days after the 
date of receipt by him of notice to proceed, to prose- 
cute said work with faithfulness and energy and to 
complete the entire work, and give beneficial occupancy 
not later than the number of calendar days stated in 
the Contractor’s Proposal, after the date of receipt by 
him of notice to proceed. The time stated for com- 


pletion shall include [Tr. 61] final clean-up of the 
premises. 


I offer in evidence at this time four documents purport- 
ing to be addendums 1, 2, 3, and 4 to the request for pro- 
posals heretofore admitted, and ask that they be marked 
as the plaintiff’s exhibits 2, 3, 4, and 5. 

The Court: Have you seen these documents, Mr. Robb? 

Mr. Robb: We have no objection, your Honor. 

The Court: The exhibits will be admitted in evidence. 


(Accordingly, Plaintiff’s Exhibits Nos. 2, 3, 4 and 5, 
previously described, were admitted in evidence.) 


Mr. Leonard: Plaintiff offers at this time a document 
entitled, ‘“‘Contractor’s Proposal,’”? dated 2 October 1951, 
addressed to the Office of the District Engineer, Washing- 
ton District Corps of Engineers, and signed at the end 
thereof: John McShain, Inc., Delaware, by W. M. Russell, 
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Asst. Mgr., 17th & Spring Garden Sts., Philadelphia, 
Penna., and ask that it be marked as Plaintiff’s Exhibit 6. 
Mr. Robb: Let me look at it. 
No objection at all, your Honor. 
The Court: The exhibit will be admitted. 


(Accordingly, Plaintiff’s Exhibit No. 6, previously de- 
seribed, was admitted in evidence.) 


Ladies and gentlemen of the jury, I will read to you the 
following material from Plaintiff’s Exhibit No. 6: 
[Tr. 62] The title is “Contractor’s Proposal,”’ the date 
is 2 October 1951. 

This is addressed to the Office of the District Engineer, 
Washington District, Corps of Engineers, U. S. Army, 
First and Douglas Streets, N.W., Washington 25, D. C. 


Project: Camp Ritchie Project, Primary Site in the 
Vicinity of Camp Ritchie, Maryland. 


—This is what it says:— 


In compliance with your Request for Proposals dated 
14 September 1951 the undersigned hereby proposes to 
furnish the plant, labor, materials and equipment and 
perform all work for the above-described project in 
strict accordance with the specifications, schedules, 
drawings and addenda. 


Addendum No. 1 dated September 20, 1951 
Addendum No. 2 dated September 20, 1951 
Addendum No. 3 dated September 25, 1951 
Addendum No. 4 dated September 26, 1951 


for the consideration of the following prices: 


Proposal No. 1: Construction and completion of the 
Camp Ritchie Project—Primary Site, complete includ- 
ing the underground building; gas seal doors; blast 
doors and machinery and decontamination chambers; 
reservoir; water, sewer, drainage, electric and tele- 
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phone pipes, conduits and appurtenances below the 
tunnel roadway ; tunnel roadway [Tr. 63] paving curbs, 
sidewalks and railings; protective coating of cement 
mortar on walls and roof of rock chambers and unlined 
portions of tunnel, supervision of separate elevator and 
ventilation and air conditioning system contracts; Baf- 
fle construction and part lining of ventilation shafts; 
headhouses at ventilation and diesel-engine exhaust 
shafts; cooling water towers; guard houses; sewage 
treatment plant; access road paving; fencing; installa- 
tion of government furnished equipment and materials 
not including U. S. Army Signal Corps equipment; and 
all exterior and interior utilities, all as shown on the 
drawings and specified exclusive of the unit price items 
of work as set forth under proposal No. 2, for the con- 
sideration of $4,822,200.00. 


—which is written in ink on this form— 
Then: 
Proposal No. 2: Construction and completion of the 
Unit Price Items of Work, all as shown on the draw- 
ings and as specified for the consideration of the unit 
prices set forth in the attached schedule, Engineer 
Form 1618. 


Unit Price Schedule. Item No. 1. Dry Stone Pack- 
ing, $4.50 a cubic yard, $13,950.00. 


—is there bid— 
Mr. Robb: I believe my friend left out part of it. 
(Tr. 64] Mr. Leonard: Before we come to the item after 
Unit Price Schedule, if the reporter will note the following 
paragraph: 


Construction and completion of Dry Stone packing 
in sections of tunnels, which are to be lined with con- 
crete, including steel pipe drains and placing Govern- 
ment furnished corrugated steel sheets and crushed 
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stone (Items 1, 2 and 3); Concrete cut-and-cover tun- 
nel sections including dampproofing, wing walls and 
portal and tunnel lining including placing of Govern- 
ment farnished reinforcing steel and Rubber Stops 
(Items 4, 5, 6, 7, 8 and 21); Grouting space above 
tight roof lagging in sections of the tunnel (Items 9, 
10, 11, and 12); placing Government furnished rock, 
crushed stone, subsoil and topsoil backfill and furnish- 
ing and placing footing drains at cut-and-cover tun- 
nel sections, wing walls and portals (Items 13, 14, 15, 
16 and 17); Rock excavation within and outside the 
tunnel (items 18 and 19) ; Cement mortar lining (‘‘Gun- 
ite”) of tunnel apexes (Item 20); protective coating 
of cement mortar (Item 22); installation of Govern- 
ment furnished roof bolts (Item 23); and installation 
of U. S. Army Signal Corps Equipment (Items 24). 


Then we come to the individual items bid: 


Item 1, Dry Stone Packing, the unit price is $4.50, esti- 
mated amount, $13,950.00. 
(Tr. 65] I will not read the items. There are twenty-four, 
a total or proposal of one million seven hundred and fifty- 
two thousand six hundred and twenty-five dollars. 


Note: All extensions of the unit prices shown will 
be subject to verification by the Government. In case 
of variation between the unit price and the extension, 
the unit price will be considered to be the proposal. 


Grand Total (Proposals Nos. 1 and 2) six million five 
hundred and seventy-four thousand eight hundred and 
twenty-five dollars. 

The contractor then continues: 


and agrees, upon receipt of written notice of an award 
of the contract within thirty days after the date of 
opening of the proposal, that he will execute contract 
Form No. R-5701, in accordance with the proposal as 
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accepted and if the consideration of the contract will 
exceed $2,000 in amount will furnish to Government 
a Performance Bond on U. S. Standard Form No. 25 
or U.S. Standard Form No. 25-B and a Payment Bond 
on U. S. Standard Form 25-A or U. S. Standard Form 
No. 25-C with good and sufficient surety or sureties as 
required by the specifications, at the time that the con- 
tract is executed. 


It is hereby warranted that in the event award is 
made to the undersigned there will be furnished under 
(Tr. 66] this contract, or used in the performance of 
the work covered by the contract, only such unmanu- 
factured articles, materials and supplies as have been 
mined or produced in the United States and only such 
manufactured articles, materials and supplies as have 
been manufactured in the United States substantially 
all from articles, materials, or supplies, mined, pro- 
duced or manufactured, as the case may be, in the 
United States, except as noted below or otherwise in- 
dicated in this proposal or authorized in the request 
for proposals. 


The bidder further agrees that, if awarded the con- 
tract, he will commence the work within 10 calendar 
days after receipt of written notice to proceed, and 
that he will fully complete the entire work ready 
for use not later than 30 June 1952 after the date of 
receipt by him of notice to proceed and that he will 
fully complete certain portions of the work for bene- 
ficial occupancy as described in Special Conditions 
paragraph SC-33 not later than 1 June 1952. 


Bidder represents he has not employed or retained 
a company or person (other than a full-time employee) 
to solicit or secure this contract, and agrees to furnish 
information relating thereto as requested by the Con- 
tracting Officer. 


131 


Bidder represents that the aggregate number of 
employees of the bidder and his affiliates is 500 or 
more. 


(Tr. 67] Condition: Bidders are advised that the 
award for this work will be made to one Bidder on 
Proposal Nos. 1 and 2. The right is reserved, as the 
interest of the Government may require, to accept or 
reject any or all items of any proposal. 


—I may say that in reject, there is an ‘‘re” and a 
hyphen—it is blank except for the r - e. — 


Signed: John McShain, Inc., Delaware, by W. M. 
Russell, Asst. Mgr., 17th & Spring Garden Sts., Phila- 
delphia, Pennsylvania. 


Mr. Robb: May it please the Court, I wonder if the jury 
might take a look at these things we are reading to them. 

The Court: I don’t see any purpose at the present time. 
I think that all the exhibits are in the Court, and they may 
examine them. 

Mr. Leonard: The plaintiff offers in evidence a docu- 
ment entitled ‘‘Notice of Award and Notice to Proceed,’’ 
addressed to John McShain, Inc., 17th & Spring Garden 
Streets, Philadelphia, Pennsylvania, and marked for the 
signature of Alan J. McCutchen, Colonel, Corps of Engi- 
neers, District Engineer. 

The Court: What is the date of that document? 

Mr. Leonard: Dated 12 October 1951. 

May it please the Court, the plaintiff would like to call 
upon the defendant to produce at this time the original 
(Tr. 68] of that letter, which was addressed to the de- 
fendant. 

Mr. Robb: Your Honor, I have stated that we don’t know 
where it is. We can’t find it. It was handed to Mr. Houck 
by Colonel McCutchen—that’s all we know about it. 

The Court: Do you stipulate as to its receipt? 
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Mr. Robb: It was handed to Mr. Houck by Colonel Me- 
Cutchen. Mr. Houck, in turn, sent it to Mr. McShain in 
Philadelphia. That’s the last I know about it. It was 
sent by Mr. Houck to Mr. McShain. 

The Court: So you stipulate as to its receipt? 

Mr. Robb: No doubt about it. This was never signed by 
Mr. McShain. 

Mr. Leonard: Your Honor, I object. 

The Court: Just a moment. The question is, whether you 
object to this exhibit? 

Mr. Robb: No, sir. 

The Court: Very well, the exhibit will be admitted. 


(Accordingly, Plaintiff’s Exhibit No. 7, previously de- 
scribed, was admitted in evidence.) 


Mr. Robb: This is a copy of what was handed to us. 
Mr. Leonard: I offer in connection with the plaintiff’s 
exhibit, the following exhibit 1, also admissions contained 


in the second defense of the answer to paragraphs three 
and four of the complaint, which reads as follows: 


Defendant thereafter submitted to plaintiff a con- 
tractor’s proposal dated October 2, 1951, a copy of 
[Tr. 69] which is annexed as Exhibit B. 


Paragraph 4: 


Plaintiff thereafter executed and sent to the defend- 
ant and defendant received a notice of award and notice 
to proceed dated October 12, 1951, a copy of which is 
annexed as Exhibit C. 


The Court: This exhibit has been admitted in evidence, 
Mr. Leonard, Plaintiff’s Exhibit No. 7. 

Mr. Leonard: May it please the Court, I am asking to 
have the record show the admissions concerning execution 
and delivery of the exhibit in accordance with the state- 
ments made in the answer, not merely to the— 
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The Court: Counsel has stipulated to the receipt of the 
document. 

Mr. Leonard: Reading from Plaintiff’s Exhibit No. 7, 
in evidence: 


Notice of Award and Notice to Proceed 
John McShain, Inc., 17th & Spring Garden Streets, 
Philadelphia, Pennsylvania. 


Gentlemen: You are hereby notified that your pro- 
posal dated 2 October 1951 in the total amount of $6,- 
574,825.00 for Proposals Nos. 1 and 2 is accepted for 
construction and completion of the Camp Ritchie Proj- 
ect—Primary Site, Camp Ritchie, Maryland. 


Contract No. DA-49-080-eng-856 is being prepared 
for signature. Acceptable Payment and Performance 
Bonds must [Tr. 70] be furnished upon execution of 
the formal contract. 


This is your formal notice to proceed with the work 
under the contract. The representative of this office 
responsible for superintending the work covered by 
the above contract is: 


Colonel Robert P. Kline 

Area Engineer 

Camp Ritchie, Maryland 

Telephone Highfield, Maryland—231 


It is requested that you acknowledge receipt of this 
notice of award and notice to proceed on the three in- 
closed copies, retaining one copy and returning the or- 
iginal and one copy to this office at once. 


Sincerely yours, 


Alan J. McCutchen 

Colonel, Corps of Engineers, District Engineer. 
—and in the corner— 

Notice of Award and Notice to Proceed Received: 

John McShain, Inc., By— 
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The lines are blank on this carbon. However, we have 
the stipulation in evidence, I understand, that it was re- 
ceived by John McShain. 

The Court: It has been so stipulated. 

Mr. Robb: I am not sure that counsel read the date of 
that. 

(Tr. 71] The Court: The date is October 12, 1951. Coun- 
sel has read it. 

Mr. Robb: Yes, your Honor. 

Mr. Leonard: May it please the Court: I offer at this 
time the admission contained in the second defense of the 
amended answer admitting the facts stated in paragraph 
five of the complaint in this action. 

Paragraph five of the complaint reads as follows: 


Defendant did not within the time limited therefor 
or thereafter proceed with the work described in the 
exhibits annexed. 


The Court: You stipulate that you did not proceed upon 
any work called for, if any work was called for, by any 
of these documents? 

Mr. Robb: Certainly. 

The Court: Very well. 

Mr. Leonard: May it please the Court, in view of the ex- 
isting order in this case which reserves the issue of dam- 
ages for subsequent trial, the plaintiff rests upon the evi- 
dence heretofore adduced. 

The Court: Will counsel come to the bench. 

(At the Bench:) 

The Court: I assume, for the record, in spite of the Court 
of Appeals’ opinion that you want to make some formal 
motion. I don’t think it is necessary to argue it. 

[Tr. 72] Mr. Robb: No, your Honor— 

The Court: Let me finish. That you want to put some- 

thing on the record reserving your right for whatever ac- 
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tion you might conceive at this stage of the case. What 
do you move? 

Mr. Robb: We move for a finding for the defendant on 
the ground that plaintiff has failed to make out a case, and 
particularly in view of the fact that the plaintiff has failed 
to produce the drawings which are an integral part of the 
contract which it alleges we agreed to perform, and, in the 
absence of these drawings, he has failed to prove his con- 
tract. And, furthermore, as a practical matter, having 
failed to produce the drawings, he makes it extremely diffi- 
cult for us to carry on our defense to prove our mistake. 

The Court: Have you finished? 

Mr. Robb: Yes, your Honor. 

The Court: I believe on the basis of the ruling of the 
Court of Appeals on the legal significance of these docu- 
ments, as the Court of Appeals has passed on them in the 
earlier case, the Court is required to deny your motion. 


[Tr. 73] John H. Paul, called as a witness in behalf of 
the defendant, being duly sworn, testified as follows: 


Direct Examination 
By Mr. Robb: 


Q. Mr. Paul, would you give us your full name, please, 
sir? A. John H. Paul. 

Q. You live where, Mr. Paul? A. Mechanicsburg, Penn- 
sylvania. 

Q. Your occupation is what, sir? A. President, Potts 
Manufacturing Company. 

Q. What is Potts Manufacturing Company? A. The 
Potts Manufacturing Company is a fabricator of miscella- 
neous ornamental iron work; the same name since 1887. 

Q. How long have you been there? A. Since 1920, and 
previous summers before that, sir. 

Q. And for how long have you been president? A. Since 
1933, I believe. 
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Q. In general, Mr. Paul what do you do—just what is 
your work? A. My main part of the work is estimating; 
to be very brief, selling—— 

Q. Estimating what? A. Estimating ornamental and 
miscellaneous iron work. 

Q. Now, I will ask you whether or not you recall on or 
about September 28, 1951, making an estimate for certain 
metal [Tr. 74] work for the Camp Ritchie Primary Site 
job? A. I do. 

Q. Would you tell us how you happened to make that 
estimate? How you did it? A. As I recall, we received 
a ’phone call from Washington from one of the contractors, 
not the one in connection with this case, who was at the 
Hotel Washington, several days before the bids were due. 
So Mr. Deale and myself went to that hotel. In this hotel 
this contractor had a suite of rooms with various plans in 
various rooms—the plans in various stages of preparation. 
We were given one portion of the plans, and that portion 
of the plans we estimated the work as required from those 
particular drawings. 

Q. Now, did you subsequently furnish a copy of that 
estimate to the defendant here, McShain Company? A. I 
do. I believe so—matter of record—— 

The Deputy Clerk: Defendant’s Exhibit No. 1 for iden- 
tification. 

Q. I show you Defendant’s Exhibit 1 for identification. 
I will ask you if this is a true copy, a true photostatic copy 
of the estimate you furnished to John McShain, Inc.? A. 
Yes, it is. 

Q. That is your signature? A. Yes, indeed. 

Q. And under what daie did you furnish that estimate? 
[Tr. 75] A. This is dated September 28, 1951. 

Q. What was the amount of your estimate? A. EHighty- 
eight thousand one hundred and fifty dollars. 

Q. That was for what? A. For those items as stated 
therein. 
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Q. Now, did there come a time when you furnished a 
second estimate of the metal work for this job? A. There 
was. 

The Deputy Clerk: Defendant’s Exhibit 2 for identifica- 
tion. 

Q. Do you recall how you furnished that estimate, was 
it by a letter, telegram, or what? A. The estimate? 

Q. Yes, sir? A. The subsequent estimate was made after 
the date—I don’t recall the date, but at a much later date, 
wherein we had a full set of plans and specifications from 
which to make the complete estimate. 

Q. Showing you a photostat of a telegram dated Decem- 
ber 31, 1951, I will ask you if this is your second estimate? 
A. It is. 

Q. And that was dated when? A. December 31, 1951. 

Q. What was the amount of that estimate? [Tr. 76] A. 
Now the amount of that, two hundred forty-eight thousand 
six hundred dollars. 

Q. What was the reason for that difference in the esti- 
mate and the first one? A. The reason for that is, the plans 
that were available when the first estimate was made were 
for those particular plans only, which was not the complete 
job. 

At a later date, when the complete plans and specifica- 
tions were available, this was a subsequent estimate, based 
on the complete items required under miscellaneous orna- 
mental iron, based on Sections 15, Addenda 2 and 3 of the 
specifications. 

Q. Did your first estimate include Sections 15, 1, 2 and 
3% A. What was the original? 

Q. Did your first estimate include those items? <A. No, 
sir; it did not. 

Q. Your first estimate was how much A. Highty-eight 
thousand one hundred and fifty dollars. 

Mr. Robb: We offer in evidence these two documents, 
Defendant’s Exhibits 1 and 2, Your Honor. 
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Mr. Leonard: No objection. 
The Court: The exhibits will be admitted in evidence. 


(Accordingly, Defendant’s Exhibits Nos. 1 and 2, pre- 
viously described, were admitted in evidence.) 
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(Tr. 78] By Mr. Robb: 

Q. Mr. Paul, referring to the Defendant’s Exhibit 1, the 
estimate dated September 28, 1951—— 

Mr. Robb: May I have this marked? 

The Deputy Clerk: Defendant’s Exhibit 3 for identi- 
fication. 


(Letter October 3, 1951, Potts Manufacturing Company 
to John McShain, Inc., was marked for identification as 
Defendant’s Exhibit 3.) 


By Mr. Robb: 


Q. I show you a copy of a letter to John McShain, Inc. 


from Potts Manufacturing Company, dated October 3, 
1951, and ask if you recall sending with that letter De- 
fendant’s Exhibit 1. A. This is my signature and my 
letter, as of that date. 

Q. I beg pardon? A. I say this is my letter as of that 
date. 

Q. Yes, sir. 

Mr. Robb: We offer this in evidence, Your Honor. 

The Court: The exhibit will be admitted. 


(The letter heretofore marked for identification as De- 
fendant’s Exhibit 3 was admitted in evidence.) 


Mr. Robb: May I read this to the jury? 
[Tr. 79] The Court: You may. 
Mr. Robb: This is October 3, 1951: 
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“‘John McShain, Inc., Arlington, Virginia 
‘‘ Attention of Mr. Robert Tibbetts 


‘‘Dear Sir.’’ 


The Court: Will you keep your voice up. You have a 
habit, when you turn away from the reporter, of lowering 
your voice, Mr. Robb. 

Mr. Robb: I beg pardon. 


“‘Dear Sir: Re: Camp Ritchie Job 


‘“‘We are enclosing copy of our proposal covering mis- 
cellaneous iron for the above project. 

‘‘We will appreciate if you will advise us when you are 
ready to purchase the items of miscellaneous iron so we 
may arrange to see you. 


‘*Yours very truly, 


“<Potts Manufacturing Company, Per’’— 


And then, down, ‘‘JHP”’ slant ‘‘erb.”’ 
By Mr. Robb: 


Q. May I ask you, Mr. Paul, whether or not you first 
gave the information as to this estimate to Mr. Tibbetts 
in writing or orally? A. Due to the time situation, ap- 
parently that must have been given to him orally; and 
the fact that it was so close to the bid’s date of being 
due—— 

[Tr. 80] The Court: Just answer the question. 

The Witness: Yes. 


By Mr. Robb: 


Q. You gave it to him orally? A. Yes. 

Q. Bids were submitted in this case on October the 2d. 
Do you recall what day of the week that was? A. I do not 
recall exactly. The calendar would probably show it. 

Q. The calendar shows the 28th was a Friday. Do you 
recall whether it was that day you talked to Mr. Tibbetts? 
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A. In order to get the information to him, the bids being 
due on Monday, I must have done it Friday. I usually 
did that as my practice, because of the short time. 

Q. Yes, sir. And then you confirmed it with your let- 
ter—— 

The Court: Don’t lead the witness. 

Mr. Robb: I beg your pardon. 


By Mr. Robb: 


Q. Mr. Paul, I am not sure I made it quite plain; if I 
did, I apologize to you for asking the question again. But 
your first estimate of $88,150, did that include the items 
in Item 15 and two addendums, one and two? A. No, sir. 

The Court: You asked the witness this question, [Tr. 
81] and he answered it in the negative, Mr. Robb. 

Mr. Robb: I thought I did, too, but my colleagues 
thought I didn’t, Your Honor. 

May I now read this to the jury, Your Honor, to show—— 

The Court: You may. 

Mr. Robb: I first read Exhibit 1: 


“‘Potts Manufacturing Company, Mechanicsburg, Penn- 
sylvania (Cumberland County) 

“Reference to Miscellaneous Iron Camp Ritchie Job 

‘¢Proposal To John McShain, Inc. 

“Date September 28, 1951 

‘¢ Attention of Mr. Robert Tibbetts, Arlington, Virginia 

‘We propose to furnish items as scheduled below, based 
on prices, delivery, terms, etc., as hereinafter stated.” 

I won’t read all these items. And then 

“‘Kighty Eight Thousand One Hundred Fifty Dollars’’ 

Signed ‘J. H. Paul.”’ 


Now Exhibit 2, a telegram, dated December 31, 1951, to 
John McShain, Inc., Arlington, Virginia, quote: 


‘‘We propose to furnish deliver and erect except items 
built in by other trades delivered to job site only miscella- 
neous metals as specified in section 15 [Tr. 82] including 
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addenda 2 and 3 of the specifications for the construction 
of Camp Ritchie project primary site for the sum of 
$248,600. 


‘¢Potts Manufacturing Company.”’ 
Mr. Robb (continuing). You may cross-examine. 


Cross Examination 
By Mr. Leonard: 


Q. Mr. Paul, how long have you been with Potts? A. 
Continuously since 1920, and prior to that several seasons 
while in school. 

Q. Have you ever done any business with the McShain 
company? A. Yes, sir. 

Q. How much? A. Well, that is approximately—total, 
you mean, at that time? Q. Any way you want to answer it. 
A. Approximately a million dollars, over a period of years. 

Q. And you are still in business in miscellaneous iron? 
A. Yes, sir. 

Q. Acting as a subcontractor to general contractors like 
McShain? A. Yes, sir. 

[Tr. 83] Q. Have you done any business for Mr. McShain 
since the fall of 1951? A. Yes, sir. 


Q. You will recall Defendant’s Exhibit 1, you testified, 
was prepared on the date of September 28, 1951? Is that 
correct? A. True. 

Q. You say you did that, as I understand it, in a hotel 
room here in Washington? A. The information was pre- 
pared in a hotel room here in Washington, for the particu- 
lar items that are involved in that particular quotation. 

Q. Now what do you mean by ‘“‘the information was 
prepared?”? A. ‘‘Information”’ means the fact that certain 
plans were submitted to us in a room, and the information 
in our particular line of work was taken off, which is part 
of our every-day procedure. 
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(Tr. 84] Q. And this was all done by you? A. With an 
assistant of mine, Mr. Deal, yes. 

Q. And what did he do and what did you do? <A. Mr. 
Deal and I together took off this information, and—— 

Q. Well, will you please explain what Mr. Deal did and 
what you did with respect to these papers? A. Well, we 
reviewed the plans that we had available; and each one 
had different drawings. And we took off miscellaneous 
iron, as is customary, on each sheet. That is the procedure. 

Q. Which ones did you take off and which did he take 
off? A. At this time I certainly couldn’t say. 

Q. In other words, you don’t know whether he omitted 
something or not, do you? A. That isn’t the point. 

The Court. Don’t argue. Just answer the question. Do 
you know whether he omitted something? 

The Witness: I do not know so; but not that—— 

The Court: Just a minute. Just answer the questions. 

Go ahead. 


By Mr. Leonard: 


Q. Did you omit anything from your review? [Tr. 85] A. 
No, sir, not that was available at that time—information 
that was available. 

Q. What was available at that time? A. Certain parts 
of the drawings that were given us to review. 

Q. How do you know they were parts of drawings? A. 
Well, the numbers on the sheets indicated certain—would 
indicate that. 

Q. Would indicate what? A. Indicate they were only 
part of the drawings. 

Q. You mean there were breaks in the series of draw- 
ings? A. That is what I said. 

Q. Did you ask anyone for them? A. They were not 
available at the time. 

Q. Who told you that? A. The contractor’s man. 

Q. Which contractor? A. The individual, I don’t recall 
the name. You can find that from—— 
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Q. In other words, these were figures given to you by a 
person unknown to you, in a room that you can’t recall? 
A. The prints were given to me and the information taken 
therefrom, on those particular prints. 

Q. What particular prints? [Tr. 86] A. That we had 
available in that room at that time. 

Q. But who made these available? A. The contractor’s 
representative. 

Q. What contractor, and what was the name of the 
representative? A. I do not remember, at that time. 

Q. You can recall what these drawings were and that 
there were pieces missing in them, but you can’t even recall 
whom you were making the estimates for? A. The name 
of the contractor at that time I do not recall. It is avail- 
able and it can be found out from the records. 

Q. Now do I understand that you made up this document, 
Defendant’s Exhibit 1, from a series of drawings which 
were known by you to be incomplete? <A. I did not know 
they were incomplete, no, sir; I did not. 

Q. You have just testified that the series was broken, 
didn’t you? A. Yes, sir. 

Q. The numerical series? A. That is correct. 

Q. So that anybody could have told that all the drawings 
were not there? Isn’t that what you stated? A. It could 
have been taken as such. But we had only [Tr. 87] those 
drawings available, is what I said. 

Q. But you said you knew these drawings—— 

The Court: Just a minute. I think you are arguing 
with the witness. 

Mr. Leonard: My apologies to the Court, sir. 

By Mr. Leonard: 

Q. For what contract was this prepared? For what con- 
tract was this Defendant’s Exhibit 1 prepared? A. For the 
work at Camp Ritchie. That is what the name of the gen- 
eral, the contract itself, is Fort Ritchie. 

Q. You mean that was the name on the drawings and 
specifications? A. Certainly. 
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Q. And you don’t know what contractor, however, was 
asking for it, or his purpose in asking? 

The Court: This is repetitious. The witness has said 
he doesn’t remember the name of the contractor. 


By Mr. Leonard: 


Q. Mr. Paul, did I understand that you stated that you 
called Mr. Tibbetts to give him this figure? A. In order 
that he would have it available for Monday, inasmuch as 
the bids were due on Monday. 

The Court: Did you call him? That is the question. 

The Witness: To the best of my knowledge, I did. 
{Tr. 88] By Mr. Leonard: 

Q. And if I told you that October 2d, the day of the bids, 
was a Tuesday, would that change your testimony? A. I 
do not recall, except that he would have to have the infor- 
mation prior to the bids being due, which therefore in order 
to do that I must have called him. 

Q. Monday or Tuesday? A. I don’t know which day. 

Q. Well do you recall calling him, or do you just feel 
that you must have called him? A. Well, I would say I 
feel I must have called him, in order to get the information 
to him. 

Q. Now in calling him did you tell him at that time that 
the drawings from which you had taken this information 
were incomplete in series? A. I gave him the information 
on those particular items. 

The Court: Answer the question. 


The Witness: I gave him the information for the items 
only as I had to the best of my knowledge and belief. 
[Tr. 89] Mr. Leonard: I ask the Court to direct the wit- 
ness to answer the question. 

The Court: The Court has done so. 


By Mr. Leonard: 


Q. Mr. Paul, what was it you stated to Mr. Tibbetts? 
A. It would naturally be the items as I quoted him which 
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were dated on whatever that was, September—yes, Sep- 
tember. 

Q. Mr. Paul, apart from what must naturally be, do you 
recall the conversation at all? A. Not at this moment, 
I do not. 

Q. In other words, you have no memory of whether or 
not you warned him that this seemed to be an incomplete 
series of drawings? A. The full message would cover those 
particular items; and that would be the message, the price. 

Q. Now as I understand it, then, you read these items 
to Mr. Tibbetts over the phone? A. That was our pro- 
cedure. It is a normal procedure with any bid. 

Q. And the total amount? A. That is right. 

Q. So that any difference between this and the true 

figure would not have been any problem of yours, I take 
it? A. No. 
(Tr. 90] Q. In other words, you did not call the McShain 
organization and state to them that all of the miscellaneous 
iron required by this contract would cost them eighty-eight 
thousand five hundred dollars? A. I certainly would not, 
because I knew there were certain items I bid on, and 
that was it. 

Q. In other words, you at no time in this telephone con- 
versation, to the best of your recollection, advised Mr. Tib- 
betts that this was all the miscellaneous iron in the con- 
tract? A. I certainly do not believe I would have done 
so, because I am sure it was not, sir. 

Q. Mr. Paul, you were aware, as I understand it, or Potts 
Manufacturing Company was aware of the fact that this 
called for bids to be opened on the 2d of October? 


* e <7 es . s e ° . 
The Witness: Yes. Pardon me. 
By Mr. Leonard: 


Q. Furthermore you knew that Mr. McShain was the 
low bidder, and you got in touch with him by October 52 
AmTecorrect? A. Yes, according to that letter. 
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[Tr. 91] Q. And at that time you asked him to let you 
have the miscellaneous iron portion of the contract? <A. 
On which we had bid. 

Q. Now will you tell me why you recalculated and resub- 
mitted, in a fantastic sum, the same estimate exactly in 
December, several months later? 

Mr. Robb: I object to the characterization, Your Honor. 

The Court: Your objection is sustained. 


By Mr. Leonard: 


Q. Will you tell me, Mr. Paul, why you picked Decem- 
ber of 1951, December 31st, the day before New Years, 
three months after the 2d of October, to furnish a second 
proposal to the McShain company? A. At that time, fol- 
lowing the first bid, the complete plans and specifications 
were made available to us, at Mechanicsburg. And, fol- 
lowing receipt of them, the complete takeoff was made and 
prepared and sent, as of the second exhibit. 

Q. Now this was sent to you when? These complete 
plans and specifications were sent to Mechanicsburg when? 
A. Following the original submission of my original bid. 

Q. After the opening of the bids? A. Yes. 

[Tr. 92] Q. This was all sent to you when, at what time? 
A. I do not recall the date. Probably I could find that in 
our records. I do not recall the date. 

Q. You had with you at that time, now, as I understand 
it, after October 2d, the specifications and conditions of this 
bid, and all the drawings, up at Mechanicsburg? A. That 
is right. 

Q. How soon after the bids did you receive these papers? 
A. I do not recall the dates. 

Q. How soon, approximately? A. Oh, it may have been 
two, three weeks. I am not sure. 

Q. In other words, somewhere around the middle of 
October? A. I don’t know if that was the date. Probably 
the records would show when they were sent out. 
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Q. As far as you know, you received them within two 
or three weeks? A. Yes, sir. Well at least that. It may 
have been later. 

Q. For a job that was to commence, on the face of those 
papers, on the 22d of October? A. I beg pardon? 

Q. For a job that was to commence, on the face of [Tr. 
93] those papers, on the 22d of October? A. It could 
have been. 

Q. And you say you finally made up and submitted a 
final proposal two months thereafter? A. That is right. 

Q. Without any reference or calling of the McShain 
organization to know that you had made a mistake on the 
first one? A. I had the complete plans, following the first 
bid; and a complete estimate was made during the period 
following the first bid. 

Q. Did you, Mr. Paul, know anything at all of the appli- 
cation of Mr. McShain to the Comptroller General and to 
the Army for relief from his contract? A. No, not at that 
time. 

Q. You had not heard anything of it? A. No. 

Q. The fact that it took place and was made somewhat 
before this second telegram was sent was not the basis of 
your sending it? A. No. 

Q. Mr. Paul, I show you Defendant’s Exhibit No. 1 and 
ask you what items are missing from your ultimate bid. A. 
Well, that is a very difficult question to answer at this 
time, this being only part of the original, the total. [Tr. 
94] Many other items were involved, of that particular—— 

Q. Mr. Paul, I show you Plaintiff’s Exhibit 1, which has 
the specifications to which you refer, and I show you Adden- 
dum No. 2, to which you refer, as containing the additional 
work, marked as Plaintiff’s Exhibit 3. I ask that you point 
out to me the items contained in those clauses which are 
not on that list of yours. 

Mr. Robb: May I inquire what list he is talking about, 
Your Honor? 
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The Court: The earlier reference was to Defendant’s 
Exhibit No. 1, in the prior question. I assume that is the 
list referred to. 

Mr. Robb: That is what I thought, but I wanted to be 
sure. 

The Witness: On page 15-8, metal grating is in the speci- 
fications, and I see no reference to it in the original bid. 


By Mr. Leonard: 


Q. That is what? A. Metal gratings. 

Also the communication center trench covers and frames. 

Some pipe railings are included, according to my orig- 
inal proposal; and this particular specification covers all 
of them. 

{Tr. 95] Vault door erection is not included. 

Telephone cable racks and enclosure, not included. 

I have stated ‘‘Approximately 25 tons of miscellaneous 
hangers,” which can be only part of the specifications. 

Q. Would you read me the specifications about those 
hangers. A. (Reading) ‘‘Miscellaneous Iron and Steel: In 
addition to the requirements of Article 15-32’’—the preced- 
ing article—‘‘the Contractor shall furnish and install all 
miscellaneous iron and steel not specifically mentioned 
including anchor bolts, with nuts and washers; anchors; 
expansion bolts, loose lintels, facia angle’”’—— 

Q. Mr. Paul, I asked for the specifications on the han- 
gers. A. The item of 15-32 covers the hangers in that par- 
ticular heading. I was reading 15-33. 

Q. The 15-32 covers hangers, though. I wonder if we 
could just have that, instead of—— A. Yes; 15-32 is: 

‘Miscellaneous Supports for Mechanical and Electrical 
Installations: In addition to miscellaneous iron and steel 
required under Article 15-33 herein, the Contractor shall 
furnish and install approximately 25 tons of various steel 
hangers, supports, rods, straps, anchors, bolts, fittings, etc. 
in accordance [Tr. 96] with the approved shop drawing 
requirements of the mechanical and electrical installations 
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which shall also include the requirements of ventilating 
ducts and equipment provided for and installed under sep- 
arate contract. The Contractor is advised that the nature 
of the work specified under this Article is such as to require 
field fabrication to suit installation requirements of the 
several trades.”’ 

Q. And do I understand that you read that to require 
25 tons of hangers? A. Yes, for that particular item. 

Q. And was 25 tons of hangers what you bid on? A. 
That was one of the items. 

Q. In other words, when you made up your bid originally 
you did not have the specifications at all? A. Apparently 
not, because—— 

Q. You say ‘‘apparently not.”” You made up this bid 
without any specifications? A. We can make up the bid—— 

The Court: Just answer the question. Did you or didn’t 
you make it up without the specifications? 

The Witness: To the best of my knowledge, I am not 
sure. 

By Mr. Leonard: 

Q. Mr. Paul, is it customary for you to make a firm 
[Tr. 97] bid on something like this without even reading 
the specifications for it first? A. For certain particular 
items it can be, yes, sir; it can be done very readily. 

Q. And these specific items are just items you picked up 
from some drawings in a hotel room? A. That is right. 

Q. And you never saw the latest specifications for the 
miscellaneous iron on this contract? A. Until at a later 
date. 

Q. Until at a later date. 

Now is there anything in the Addendum No. 2 which 
made this change in your figure? A. Under Section 15, the 
Addendum No. 2, page 2, 32a: 

“‘Supports for Ventilating Ducts: The Contractor shall 
furnish and install the supporting framing for ventilating 
ducts, complete, as shown on Drawing No. 60-02-01, Sheet 
$44. The Contractor is advised that the nature of the 
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work specified under this Article is such as to demand field 
fabrication to suit the requirements of roof bolt spacing 
and duct dimensioning.”’ 

And then 15-33A refers to fencing between power plants 
and tunnel. A also refers to their explanation of the 
fencing and the installation thereof. 

[Tr. 98] Q. You didn’t make any change in the hangers? 
A. Ido not recall at this time whether there was any change 
in the hangers. 
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{Tr. 100] Redirect Examination 
By Mr. Robb: 


Q. Mr. Paul, for how many contractors, if you recall, 
did you make an estimate on or about September 28th, 
1951 on this work? Do you remember? A. I do not at 
this time. But it usually —— 

The Court: No. If you don’t know, just say you don’t 


know. Don’t guess. 
The Witness: I do not know. 


By Mr. Robb: 


Q. It was more than one? A. Yes. 

Q. Now Mr. Leonard seems to mention several times 
that you met one contractor in a hotel room. Can you tell 
us how that happened? Why were you up in a hotel room? 
A. Because the contractor was from out of town and he 
called up on the phone and said he was located there, and 
would we come down and review the plans for this par- 
ticular job. 

Q. You have used the expression ‘‘taking off’’ and ‘‘take- 
off?’ several times. What do you mean by that, Mr. Paul? 
A. ‘‘Takeoff,”’ based on our particular trade, means that 
we review plans and specifications in order to get the 
materials tuat are required under our part of the work, in 
order to prepare a bid for the furnishing and installation of 
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(Tr. 101] Q. And you have been doing that kind of work 
for how long? A. Since 1920. 

Q. As I understand it, you found these plans and speci- 
fications in this contractor’s room and looked at them and 
made your estimate. Is that right? A. With plans that 
were available. 

Q. Yes. Mr. Paul, do you recall whether or not you were 
requested by McShain to make a second estimate? Do you 
recall one way or the other? A. I do not recall at this 
minute. 

Q. Who furnished you the drawings and plans and speci- 
fications upon which you based your second estimate? <A. 
Mr. McShain’s office. 

Q. Let me ask you whether or not you have any doubt 
in your mind whatever that the amount of your final esti- 
mate was a fair and reasonable amount for the work you 
specified. A. It was. 

Mr. Robb: That is all. 


Recross Examination 
By Mr. Leonard: 


Q. Mr. Paul, I take it the work you specified in the sec- 
ond one was entirely different from the work you specified 
in the first one. A. It was more inclusive. It included the 
entire [Tr. 102] balance of the job as part of the miscel- 
laneous iron work. 

Q. I take it your answer is yes, it was an entirely differ- 
ent amount of work? A. Yes, entirely different. 

Q. In other words, there was no mistake whatever in 
the amount involved? A. Which one? 

Q. Your eighty-eight thousand figure was a perfectly cor- 
rect figure for what you had bid on. A. Right. 

Q. Your later figure of two hundred and some thousand 
was also a perfectly correct figure for what you bid on? 
A. That is right. 

Q. So that if anybody accepted the 88 thousand figure for 
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the work covered in the later one, it wasn’t any fault of 
yours? 


[Tr. 104] The Witness: If that is your question, as I 
understand it, we bid on that particular item and that was 
the extent of it at that time. 


By Mr. Leonard: 


Q. And you fully informed the McShain company that 
that was the limitation of your bid? A. The first bid indi- 
cates that. 

Q. I asked you if you fully informed the McShain com- 
pany that that was the limitation of your bid. 

Mr. Robb: He has answered that question a couple of 
times. 

The Court: Your objection is sustained. 


By Mr. Leonard: 


Q. Mr. Paul, you have stated on redirect that you had 
submitted bids to more than one contractor on this work? 
A. Yes. 

Q. You gave them all the $88,000 figure? A. For the 
same jtems, yes, sir. 

Q. So that every contractor made the same mistake? 
[Tr. 105] A. I don’t know. 


WILLIAM W. NIEDRINGHAUS 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Robb: 


Q. Will you give us your full name, please, Mr. Nied- 
ringhaus. A. William W. Neidringhaus. 
Q. And where do you live, Mr. Niedringhaus? <A. 561 
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Windmill Road, Wynnewood. That is a suburb of Phila- 
delphia. 

Q. Pennsylvania? A. Pennsylvania. 

Q. What is your occupation, sir? A. I am a subcontrac- 
tor and manufacturers representa- [Tr. 106] tive. 

Q. A subcontractor in what kind of work? A. In build- 
ing materials. 

Q. What is the name of your company, sir? A. The 
Nico Supply Company. 

Q. The Nico—N-i-c-o? A. That is correct. 

Q. And what is your position with the company? A. I 
am the president. 

Q. How long have you held that position, sir? A. Oh, 
I would say since its inception. I have been the head of 
the company since we started. 

Q. How long is that? A. Well, we were a partnership. 
It was trading as, and now we are a corporation. So I 
have been the head of the company now for about 10 years. 

Q. I will ask you whether or not in the course of your 
work it involved making estimates on the approximate cost 
of metal work. A. Well, I review all the estimates that go 
out from the office. 

Q. And how long have you been doing that? A. I have 
been doing it ever since the company was started. That 
has been over 10 years, I would say. 

Q. Now, Mr. Niedringhaus, directing your attention to 
an occasion around October 16, 1951, I will ask you whether 
or [Tr. 107] not you recall being asked to submit an esti- 
mate on miscellaneous metal work involved on the so-called 
Camp Ritchie job. A. Yes, we were requested to bid on 
that by MecShain’s office. 

Q. And do you recall who it was who asked you to do 
that? A. I think it was a Mr. Tibbetts. 

Q. Tibbett? A. Tibbett, who was the man who was in 
charge. 

Q. Who was he? A. He was the head estimator, or the 
man—in other words, he was the job captain, or whatever 
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you want to call him, for MeShain’s office in handling that 
particular project at the time. 

Q. Do you recall whether or not you thereafter did sub- 
mit such an estimate? A. Yes, we did. 

Q. How did you go about making up that estimate? A. 
Well, to the best of my memory—— 

Q. Yes, I know it was a long time ago. A. I recall talk- 
ing to Mr. Tibbetts and asking him to secure plans for us 
so we could make a takeoff. It was a rather large job and 
a rather difficult one to take off. And I don’t remember 
exactly how, but we got a set of plans; and I took them over 
to the factory and worked with them on [Tr. 108] prepar- 
ing the estimate, which we sent to McShain. 

Q. What factory was that? A. It was for this Grossman 
Steel Stair people who were our suppliers. 

Q. Where were they located? A. They were located in 
New York City. 

Q. And you yourself worked up the estimate with them? 
A. Yes, I did. 

Q. Now you said you asked to see the plans. What plans 
did you mean? A. Well, the contract drawings that 
were present at the time, and the specifications. 

Q. For this Camp Ritchie job? A. That is correct. 

Mr. Robb: Will you mark this for identification, Exhibit 
4, please. 


(Letter October 16, 1951, Nico Supply Company to John 
MceShain, Inc., was marked for identification as Defend- 
ant’s Exhibit 4.) 

By Mr. Robb: 


Q. Thereafter did you submit a written estimate to Me- 
Shain, Mr. Niedringhaust A. Yes, we did. 

Q. Showing you Defendant’s Exhibit 4, photostat of a 
letter which appears to bear your signature, I will ask 
you if [Tr. 109] this is the written estimate you submitted. 
A. Yes, it is. 

Mr. Robb: We offer this in evidence, Your Honor. 
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Mr. Leonard: No objection. 
The Court: The exhibit will be admitted. 


(The letter heretofore marked for identification as De- 
fendant’s Exhibit 4 was admitted in evidence.) 


e e * ° * * * a * * 


[Tr. 111] Q. Mr. Niedringhaus, let me ask you, sir, 
whether or not that estimate that you made of that amount 
of money for the metal work is in your opinion a fair and 
reasonable price for that work. A. Yes, it was a fair and 
reasonable price for that work. 


[Tr. 124] Wuu1um M. Russe, called as a witness in 
behalf of the defendant, being duly sworn, testified as 
follows: 


Direct Examination 
By Mr. Robb: 


Q. Would you give the jury your full name, please, Mr. 
Russell? A. William M. Russell. 

Q. Where do you live, please, sir? A. 3615 North Twen- 
ty-seventh Street, Arlington, Virginia. 

[Tr. 125] Q. What is your occupation? A. Estimator for 
John McShain. 

Q. Estimator for John McShain? A. Yes, sir. 

Q. And that is John McShain, Incorporated, the defend- 
ant? A. Incorporated, yes, sir. 

Q. Now, how long have you been doing that kind of 
work? A. Oh, for the last forty years. 

Q. Forty years? A. Yes, sir. 

Q. Now, would yon tell us just what an estimator does, 
Mr. Russell? A. Well, in preparing proposals, or esti- 
mates for proposals. 

Q. You mean for construction work? A. Construction 
work. We get the drawings, specifications into the office. 
It is a matter then of estimating from the drawings and 
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specifications the quantities of materials, labor that enter 
into the project, assembling those quantities, estimates, 
after they are taken off, pricing them, sending out invita- 
tions to subcontractors for the receipt of sub-bids in dif- 
ferent lines of work that we don’t handle ourselves, insert- 
ing them on the general sheet with our own items, which is 
finally totaled up, and amounts to our proposal that we will 
put in to the owner. 
[Tr. 126] Q. You used the expression ‘‘take off’’ or “taken 
off,’ what do you mean by that? A. After we take the draw- 
ings, it is a case of measurement and figuring out the 
quantities, the sizes of the different structural items of 
masonry, concrete, excavation, cement work. 

Q. What do you take them off from? A. From the draw- 
ings furnished by the owners or the architects. 


Q. Isee. Now, directing your attention to July 1951, Mr. 
Russell, do you recall a job of John McShain, Inc., had at 
the so-called Camp Ritchie proper site? A. I do, yes. 

Q. Directing your attention specifically to a date, perhaps 
in the early part of July, I will ask you whether or not you 
attended a so-called pre-bid conference in connection with 
that job? A. I did. 

Q. Where was that conference held? [Tr. 127] A. That 
was in the District Engineer’s office, First and Douglas 
Street. 

Q. Here in Washington? A. Northwest Washington. 

Q. Who is the District Engineer? A. Colonel McCutchen 
was District Engineer at that time. 

Q. And who else was present at that conference besides 
yourself? 

I don’t expect you to remember everybody, but in general? 
A. From onr office, Mr. Tippett and myself. 

Q. Mr. whot A. Mr. Tippett. He was one of our esti- 
mators at that time. Colonel McCutchen. I believe Mr. 
Dorr was there. 

Q. Mr. Dorr? A. Mr. Dorr. 
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Q. Of the Army Engineers? A. Yes. Colonel Kline, and, 
I believe, Colonel Davis was present. 

Q. Wait a minute. You mentioned Mr. Tippett. Is he 
still alive? A. No, he is deceased. 

Q. How long has he been deceased? A. About three 
years ago; three or four years ago. 

Q. Now, what, if anything, was said by Colonel McCut- 
chen at that meeting about the purpose of the conference? 
A. He called the meeting to order, and he stated that 
[Tr. 128] the several contractors there had been invited to 
attend the meeting, the Government would receive proposals 
for the purpose of negotiating a contract for the construc- 
tion of the rehabilitation and the construction of some new 
building at Camp Ritchie, Maryland. 

Q. And what happened after that? The next thing that 
happened with respect to this matter we are talking about, 
at the Camp Ritchie proper job? A. At the Camp Ritchie 
proper? 

Q. Yes, sir. What is the next thing that happened after 
the conference you told us about? A. After the conference, 
we received, I believe, some preliminary information as to 
the matter of entering the site, getting permission. We were 
then—after that, we received the drawings, and proceeded 
to prepare our proposal, as I have stated before, in taking 
off the quantities from the drawings, from the blueprints, 
specifications, and submitting the proposal for the work of 
the Camp Ritchie site. 

Q. Do you recall the approximate amount of your pro- 
posal? A. Around eleven million seven hundred and some 
odd thousand dollars. I just don’t recall the entire figure. 

Q. Now, subsequent to that time, when you submitted 

your proposal, what was the next thing that happened? A. 
We were called back. 
[Tr. 129] Q. You say ‘‘we,”’ who do you mean—McShain? 
A. The McShain organization was called back about a week 
or ten days after that, and we were told that the Govern- 
ment—— 
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Q. Who told you? A. Colonel McCutchen—that the Gov- 
ernment would eliminate approximately fifteen buildings, 
the roads and utilities and other appurtenances in connec- 
tion with those buildings, and asked us to submit a figure 
as to the amount of deduction from our original proposal, 
what that deduction would be for the omission of those 
buildings and the roads and utilities. 

Q. And did you do so? A. We did, yes, sir. 

Q. Tell me, you say you were going back, do you know 
whether the other contractors were going back, too? A. He 
advised us at that time that he was considering that they 
would consult or negotiate with two other general con- 
tractors, making it three in all. 

Q. And what did the McShain organization do thereafter? 
A. We submitted that revised proposal, eliminating these 
buildings, and that was the meeting, the second meeting, I 
believe. 

Q. What happened there? A. That he told us. 

Q. Who told you? [Tr. 130] A. Colonel McCutchen told 
us that he would consult with the other general contractors 
and we would hear from them at a later date. 

Q. Do you recall the amount of your second proposal, 
approximately? A. We reduced our original proposal ap- 
proximately two million some odd thousand dollars, I don’t 
recall the exact figure. 

Q. Now, did you hear again from Colonel McCutchen? A. 
Colonel McCutchen called Mr. Hauck later, and requested 
that we come up to see him again for a further conference 
on the revised proposal. At that time, he told us that our 
proposal was no longer low, that one of the other bidders 
had submitted a lower proposal, and there was some dis- 
cussion about the amount, and there was some further 
changing of our proposal, taking out some further items, 
reducing some items; I believe adjusting some other items 
that we had bid on. And then he made an offer of what he 
thought the Government would close the contract for. 

Q. What happened then? A. He offered us the proposal, 
the contract, at that amount of money. Mr. Hauck requested 
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that he be permitted to call Mr. McShain in Philadelphia; 

that he had no authority to accept it or reject it, but he 

would have to consult with Mr. McShain. Permission was 

granted to us to make a telephone call—— 

[Tr.131] Q. Was that call made? A. That call was made. 
Q. What happened then? A. Mr. Tippett went in another 

office to make the call. 


° * * * * * * * * * 


Q. (By Mr. Robb) Did he return? A. Mr. Tippett re- 
turned to the office; Mr. Hauck went in with him, in the 
office, and called me, and I went in at [Tr. 132] that time. 

Q. And how long were you in there? A. I was in there 
about fifteen or twenty minutes while Mr. Hauck was talking 
to Mr. McShain in Philadelphia. 


* * o * * * * * * * 


Q. (By Mr. Robb) Just go ahead and tell us what hap- 
pened then, Mr. Russell? A. After completing the call to 
Mr. McShain, we returned to Colonel McCutchen’s office or 


the conference room. Mr. Hauck stated to Colonel MeCut- 
chen that he had received Mr. McShain’s permission to 
accept the contract. 

Q. Do you recall the amount of that contract, approxi- 
mately? A. Around nine million two hundred thousand 
dollars; I just don’t recall the exact figures. 

Q. You mentioned that Mr. Hauck said that he had no 
authority to accept this contract. Did you have such au- 
thority? A. No, sir. 

Q. Have you ever had such authority? (Tr. 133] A. No, 
sir. 

Q. Who does in the McShain organization? A. Mr. 
McShain himself. 

Mr. Leonard: I object to that statement unless the 
witness states the basis of his knowledge. 

Q. (By Mr. Robb) I will ask you what is the basis of your 
knowledge, Mr. Russell? A. Mr. McShain’s instructions 
to us personally, that he doesn’t permit any of us to close 
a contract without first consulting with him. 
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Q. By the way, how long was this conversation with Mr. 
McShain, approximately? A. I should say fifteen to twenty 
minutes. 

Q. When you are speaking about Mr. McShain, he is 
sitting here at the trial table? A. Yes, sir. 

Q. Now, thereafter, did you start the work on that Camp 
Ritchie proper site? A. That is the second project? 

Q. No, the first project? A. The first one we did, yes. 

Q. Mr. Russell, did there come a time when you attended 
a conference with respect to a second job up at Camp 
Ritchie? A. Yes, sir. 

Q. What was that job known as? A. That was the 
primary site. 

[Tr. 134] Q. I will ask you whether or not you attended a 
pre-bid conference about that job? A. I did, yes, sir. 

Q. Do you recall who went with you from McShain? A. 
Mr. Tippett. 

Q. Where was that meeting held? A. That was held in 
the District Engineer’s office at First and Douglas Streets, 
Northwest, Washington. 

Q. Who was the District Engineer? A. Colonel McCut- 
chen. 

Q. That is the same Colonel McCutchen? A. Yes, sir. 

Q. Now, what, if anything, was said by Colonel MeCut- 
chen about the purpose of that meeting? A. Colonel Me- 
Cutchen opened the meeting by stating that the contractors 
were invited to come for a preliminary sketch of the con- 
ditions and the project; that the Government would receive 
proposals for the purpose of negotiating a contract for the 
construction of the tunnels and the work at the primary site. 

Q. Will you tell us whether or not thereafter McShain 
did receive the drawings and specifications for this work at 
the primary site? A. He did; yes, sir. 

Q. Was the proposal prepared, to your knowledge? <A. 
Yes, sir. 

[Tr. 135] Q. What, if anything, did you have to do with the 
preparation of this proposal? A. I took off the smaller 
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quantity of excavation and concrete and some curbs and 
sidewalks. 

Q. Who did the rest of the work? A. Mr. Tippett. 

Q. Now, you say that you took off a small portion of the 
concrete, and so forth—was that a small part or a large 
part of the total proposal? A. It was a very small part of 
the total part; it was on the exterior of the tunnel; at the 
entrance to the tunnel. 

Q. So that who was primarily responsible for the prepa- 
ration of this proposal? A. Mr. Tippett. 

Q. Do you recall anything about the extensiveness of 
these specifications, drawings and so on—were they small 
or large? A. They were large; they were quite voluminous, 
both the specifications and the drawings, is my recollection. 

Q. In your experience, Mr. Russell, what would be the 
normal time for the preparation of the proposal for that 
kind of a job? A. A month or six weeks. 

Q. A month or six weeks? A. To six weeks, yes. 

[Tr. 136] Q. Do you recall approximately how much time 
you all had to do this? A. About ten or twelve days, I 
believe. 

Q. Now, do you recall whether or not the drawings on 
this project were restricted? A. They were stamped re- 
stricted, yes. 

Q. What was the effect of that on your working up your 
proposal, if any? A. Well, we couldn’t send them out to 
the various subcontractors as we would on an ordinary 
project. They had to be retained in the office, and sub- 
contractors that were submitting proposals to us, it made it 
necessary for them to come to our office to prepare their 
proposals. 

Q. Now, coming to October the second, Mr. Russell, do 
you recall whether or not on that day you did actually 
submit a proposal to the Army Engineers? A. Yes, we 
submitted a proposal for the Army Engineers. 

Q. Mr. Robb: I think that is one of the Government’s 
exhibits. May I have that. 

The Court: Plaintiff’s Exhibit No. 6 is the proposal. 
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Q. (By Mr. Robb) Showing you Plaintiff’s Exhibit No. 
6, I will ask if this is the proposal that was submitted? A. 
That is correct. 

Q. This is your signature here? (Tr. 137] A. Yes, sir. 

Q. Would you tell us, Mr. Russell, the circumstances 
leading up to and immediately surrounding the signing of 
this document, just what happened after that? A. What 
happened after that day? 

Q. No, just what happened that day? A. That day? 

Q. Yes, just before the signing? A. Well, the preparation 
of the proposal there—there was quite a good bit of con- 
fusion—of telephone calls coming in from subcontractors, 
which I was handling a good bit of at that time, taking sub- 
bids over the telephone. 

Q. What were those telephone calls? A. Pardon? 

Q. What were those telephone calls about? A. About 
sub-bids from subcontractors, calling them in to us. 

Q. You mean for their portion of the work? A. For their 
portion of the work, yes. 

Mr. Leonard: Your Honor, I object—— 

The Court: Don’t testify, Mr. Robb. 

Mr. Robb: Yes, your Honor. 

Q. (By Mr. Robb) Go ahead. Tell us what was going on? 
A. Mr. Tippett, Mr. McShain and probably one of the other 
employees were at the table, filling in the general [Tr. 138] 
sheet, filling in the proposal form, and we were passing 
telephone proposals to them. At that time—it was practi- 
cally finished—I asked Mr. McShain whether he wanted to 
sign the proposal or whether T should sign it. He instructed 
me to go ahead and sign it. 

Q. And you did? A. Yes, sir. 

Q. Let me ask you this, Mr. Russeii: Up until that time, 
can you tell us whether or not there had been any difference 
in the procedure that was followed on the first job and the 
procedure that had been followed by the Army Engineers 
and you folks on this job? A. It was the same procedure. 

Q. In so far as the pre-bid conference was concerned? A. 
Yes, sir. 
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Q. Do you recall whether or not the invitation for pro- 
posals from the first job was the same as it was on this job? 
The written invitation you got, was it the same? A. Yes, 
that is correct. 

Q. Now, coming to this—— 


(Indicating on the blackboard.) 


Q. (continued) Do you recall what time of the day on the 
2nd of October that that proposal was submitted? A. Yes, 
sir. 

Q. About what time was it, morning or afternoon? 
(Tr. 139] A. I believe it was in the afternoon. 

Q. Now, did there come a time after October 2nd that you 
learned what the bids were that had been submitted by the 
various contractors? A. Yes, sir. 

Q. How long after was it? A. It was that afternoon, 
after the bids had been opened by the District Engineer’s, 
by Colonel McCutchen’s office. 

Q. When you saw those bids, will you tell us whether or 
not you had any opinion as to the accuracy of your pro- 
posal? A. Well, I felt that our proposal was ’way too low 
in the comparison of those submitted, both the unit prices 
and lump sum proposals as submitted by the other con- 
tractors. 

Q. Did you have any opinion as to the reason for your 
being low? A. At that time I did not; no, sir. 

Q. Did you have any opinion as to whether or not you 
had made a mistake? A. I didn’t know whether we had 
made a mistake; I would assume that we had evidently 
made a mistake due to the fact that we were so terribly 
low: 

Mr. Leonard: I object and move to strike the assumption 
of the witness. 

The Court: Your objection is overruled. 

[Tr. 140] Q. (By Mr. Robb) Was it or was it not your 
opinion that you had made a mistake? A. It was; yes, sir. 

Q. Why? A. Due to the fact that we were so low. I 
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couldn’t point out any mistake because I hadn’t gone that 
far in preparing the proposal myself. I didn’t know—— 

Mr. Leonard: Objection, your Honor— 

The Court: Your objection is overruled. 

Q. (By Mr. Robb) Will you tell us whether or not, Mr. 
Russell, in your forty years of experience as an estimator, 
you had found a bid of your company which was so marked- 
ly beneath all the others? A. No— 

Mr. Leonard: I object. That is calling for a conclusion 
and comparison. 

The Court: Your objection is overruled. 

Q. (By Mr. Robb) Will you tell us, Mr. Russell, in your 
opinion, what such a marked difference in bids indicates 
to experts as to whether or not there had been a mistake? 

Mr. Leonard: I object, unless the witness is qualified as 
an expert. 

Mr. Robb: He has been doing this for forty years. 

The Court: Your objection is overruled. 

A. My opinion is, being in the number of years I have, 
would be that there was something radically wrong with our 
(Tr. 141] with our proposal. 

Q. Could you tell us whether or not there was an attempt 
started then to find out where this mistake wast A. I be- 
lieve Mr. Tippett started in immediately checking the 
proposal. 

Mr. Leonard: Objection to the belief of the witness. 

The Court: Your objection is sustained. 

Q. (By Mr. Robb) Do you know whether or not Mr. 
Tippett started in to find where the mistake was? A. Yes, 
he did. 

Q. Did you have anything to do with that at that time? 
A. No, sir; I did not. 


Q. (By Mr. Robb) Showing you Defendant’s Exhibit No. 
6 for identification, Mr. Russell, I will ask you if you can tell 
us what this is? A. That is a summary sheet on which our 
proposal was submitted. 
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Q. And whose summary sheet? Who prepared that? A. 
Mr. Tippett. 

Q. Is this in his handwriting? A. Yes, sir. 

Q. And is this a part of the records that your company 
[Tr. 142] kept according to your regular practice? A. Yes, 
sir. 


° * * * * * * * * * 


Examination by Mr. Leonard: 


Q. Do you know that to be an original, Mr. Russell? A. 
That is his original, yes. 

Q. Now, this is the one he prepared originally? A. Ac- 
cording to—I know, yes. 

Q. That was prepared before October 2nd, to your knowl- 
edge? A. It was, yes. 

Q. What is the meaning of the word “trevised’”’ with the 
[Tr. 143] different figures next on the original? A. Mr. 
Tippett, from my knowledge of this, has taken and inserted 
revised figures on here, the original sheet, to show the dif- 
ferences as to what he determined were mistakes—— 

Q. In his original preparation before October 2nd, Mr. 
Russell, to your knowledge, he left a blank column on the 
righthand side so he could put in these figures? A. We 
always do. 

Q. What is the meaning of the phrase on the top, “<Not 
given to Fay,’’ do you know. 

The Court: What is the phrase? 

Mr. Leonard: ‘‘Not given to Fay.”’ 

A. I wouldn’t know. 

Q. Do you know Mr. Fay? A. Pardon? 

Q. Had you heard of Mr. Fay? A. Yes. 

Q. Has he been connected with this particular matter in 
any way to your knowledge? A. He was originally. 

Q. What was his connection? A. He was the attorney 
the first time. 

Q. When did you see this prepared? A. I saw the first 
portion of it on the day of the submission of the bid. 
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Q. You recognized this precise piece of paper as being 
['Tr. 144] the one that you saw that time eight years ago? 
A. That is correct. With the exception, this wasn’t on it 
at that time, this righthand column. 

Mr. Leonard: I object to the document in its present 
form, if it was not in the form prepared on October 2nd. 

The Court: The objection is overruled. 

Mr. Robb: We offer this in evidence again, your Honor. 

The Court: I will assume that you object to the admission 
in evidence of this document. 

Mr. Leonard: I object to the admission of this document 
in evidence. 

The Court: The objection will be overruled. 

The exhibit will be admitted. 


(Accordingly, Defendant’s Exhibit No. 6, previously 
described, was admitted in evidence.) 


Direct Examination by Mr. Robb: (continued) 


Q. Now, Mr. Russell, I notice at the top of this document, 
on the lefthand side, in handwriting, it says, ‘“Proposal No. 
1.”? What does that refer to? A. The proposal number one 
was a lump sum proposal. Number two proposal was, it was 
where the unit prices, prices submitted on quantity, worked 
up by the Government. 

Q. A lump sum proposal on the bid? A. On number one 

bid was a lump sum proposal. 
[Tr. 145] Q. Now, showing you the abstract of bids, which 
has been received in evidence here, and directing your 
attention to the column headed ‘‘John McShain, Inc.,”’ 
could you tell us what the figure is there, in proposal number 
one? A. Proposal number one, up here, four million eight 
hundred twenty-two thousand two hundred dollars. 

Q. And when you say ‘‘Iump sum,”’ Mr. Russell, what do 
you mean by that? A. That is the lump sum for all of the 
items listed on this sheet, which is presented here. 

Q. So that I can understand you, are those items reflected 
on the proposal individually or not? A. Those items are 
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set forth here, that is, all items under proposal number one 
are inserted here. 

Q. You mean on Mr. Tippett’s sheet? A. Yes, sir. 

Q. How about on it? A. No, they are not segregated on 
there. 

Q. They are not segregated on the proposal? A. They are 
not broken at all; no, sir. 


* . * * * _ * * * * 


[Tr. 146] Q. (By Mr. Robb) Now, Mr. Russell, let me ask 
you whether or not, when you signed and submitted to the 
Government [Tr. 147] for John McShain, Inc., the proposal 
on October 2, 1951, was it your intention and understanding 
to make that a firm, final bid or proposal not subject to 
change? A. No, sir. 

Q. Why not? A. Because we had been told — 

Mr. Leonard: Objection. That is calling for the witness’s 
intention. 

The Court: Your objection is overruled. 

A. (continued) We had been told that proposals were 
received—told by Colonel McCutchen that proposals would 
be received for the purpose of negotiating. 

Having gone through the same procedure on the first 
project, it was definitely in our mind that the same proce- 
dure would follow on the second project. 

Mr. Leonard: Objection, and I move to strike the answer. 

The Court: Your objection is denied. 

Q. (By Mr. Rebb) Now, coming to the 12th of October, 
1951, do you recall attending a meeting that was called by 
Colonel McCutchen? A. Yes, sir. 

Q. The Court: What is this date? 

Mr. Robb: October 12th, 1951. 

Q. (By Mr. Robb) How did you happen to go to that 
meeting? [Tr. 148] A. Mr. Hauck requested that I go up 
there with him. I mean, Mr. Tippett. 

Q. Where was the meeting held? A. District Engineer’s 
office, First and Douglas Street, Northwest, Washington, 
D.C. 
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Q. Who was present? A. Mr. Hauck, Mr. Tippett and 
myself, Colonel Davis, Mr. Dorr, and then Colonel Ellis was 
present. 

Q. How long did that meeting last, approximately? A. 
About a half an hour. 

Q. What happened at the meeting? A. Mr. Hauck carried 
on the burden of the conversation; some question about 
some rules up there, the site and discussion between him and 
Colonel McCutchen—I just can’t recall all of it entirely—I 
do know that one point, I believe that Colonel Davis made 
the statement in reply to Mr. Hauck that we had a contract 
and we should proceed accordingly. 

Colonel McCutchen interjected to say that we didn’t as 
yet have a contract, to wait a minute, we didn’t have a con- 
tract, and they couldn’t make us take it. 

Q. Now, what happened at the close of the meeting, if 
anything? A. Colonel McCutchen handed Mr. Hauck a 
paper and asked him if he had authority to accept the job 
and sign the notice of award. 

Mr. Hauck told him he did not have that authority; he 
[Tr. 149] would have to transmit it to Mr. McShain, after 
which Mr. Hauck passed the paper to me, and I glanced at it 
and gave it to Mr. Tippett who put it in his briefcase. 

Q. What was that paper? A. This was notice of award 
of the contract. 

Q. Can you tell us whether or not that was prepared while 
you were there, in your presence? A. It was already pre- 
pared as far as I could see. Colonel McCutchen seemed to 
take it off his desk and hand it to Mr. Hauck. 

Q. Did you see Colonel McCutchen sign it? A. No, sir; it 
was already signed when he handed it to him. 

Q. Let me ask you whether or not on that occasion any 
telephone call was made by anybody in your party to Mr. 
McShain? A. No, sir. 

Q. By the way, one further question: Mr. Russell, I notice 
on this abstract of bids here—— 

The Court: Which is Defendant’s Exhibit No. 5. 
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Q. (continned—by Mr. Robb) Exhibit No. 5, the first 

column on the lefthand side, indicates Government’s esti- 
mate, reasonable contract estimate, including profit, can you 
tell us what that is? A. It is the Government estimate of 
what they determine the project, the work, is worth; the 
contract was to run. 
[Tr. 150] Q. And do you know from your experience who 
makes that estimate? A. The Government employees. I 
don’t know who, what department makes them—I couldn’t 
tell you. 


* * * * * * * * * 


(Tr. 152] Cross Examination 
By Mr. Leonard: 


Q. Mr. Russell, how long have you been with Mr. Mc- 
Shain? A. About 23 years, 24. 

Q. Since 1936? A. Approximately that date, yes. 

Q. What work have you done in that time? Just estimat- 


ing and nothing else? A. Pardon? 

Q. Do you do anything besides estimating? A. And pur- 
chasing contracts, subcontracts. 

Q. When you say purchasing contracts and subcontracts, 
do you negotiate them with the subcontractors and the 
sellers? A. Yes. 

Q. And do you submit them all to Mr. McShain for signa- 
ture? A. No. 

Q. Why not? Didn’t I understand—I beg pardon. I will 
withdraw that. 

Didn’t I understand that Mr. McShain had to authorize 
everything that was done? A. No; I didn’t testify he au- 
thorized everything that has been done. 

Q. What did he authorize? A. He authorized the accept- 
ance of contracts fora [Tr. 153] project that we have bid 
on, submitted a proposal on. But he did not get into the 
detail of signing subcontracts with subcontractors. 

Q. It didn’t matter how much was involved in the sub- 
contract; you could go ahead on your own? A. That is 
correct. 
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Q. In other words, you had unlimited authority, except 
for this one particular thing we are now talking about? A. 
I wouldn’t say we had unlimited authority. We would dis- 
cuss it with him if we found it necessary or thought it 
advisable to discuss it with him. 


[Tr. 159] Q. There was a considerable difference between 
Mr. McShain and the next high bidder, on the State Depart- 
ment? A. A considerable difference there, yes. 

Q. It was greater than the difference in this case? A. It 
was greater? 

Q. It was greater than the difference in this case? A. 
Yes; but at the same time the project ran considerable more 
money. 

Q. In any event, you had previously testified that this 
was the greatest difference you could recall. A. That is 
right. 

Q. The State Department, you say, was not greater, was 
not a greater difference? A. Mr. Leonard, there is a big 
consideration that you have got to evaluate, is the size and 
the cost of the construction, the amount of money involved. 
There could be a larger difference in the State Department 
due to such a large variation between the types of job, the 
nature of the work, and the size of the total contract. 

Q. Let me ask you again in terms of dollars. Was the 
difference in the primary site bids the largest dollar differ- 
ence you know of in McShain’s bids? A. In proportion to 
the size of the contract, yes. 


[Tr. 160] Q. You have stated that you were doing very little 
on estimating on this particular bid? Is that correct? A. 
That is correct, yes, sir. 

Q. Would you state again what it was you estimated out 
of this total? A. There was the excavation and the concrete, 
the cement walks and curbs adjacent to the entrance to the 
tunnel, what we term as wing-walls or retaining walls to 
retain the earth at the tunnel. 
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Q. What proportion of the total was that? A. In money? 
I wouldn’t know, because I didn’t price it up. I couldn’t 
tell you. It was very small, though. I would say one tenth, 
probably, of one per cent of the whole total. I don’t know. 

Q. When you say you didn’t price it up, what do you mean 
by that, Mr. Russell? A. I didn’t apply the unit prices to the 
quantities that I took off. Mr. Tippett did that. 

Q. What do you mean by ‘‘unit prices,’’ Mr. Russell? A. 
The cost of labor and materials entering into the work that 
I took off. 


* * * * * * * * * * 


[Tr. 163] Q. Well do I understand, then, Mr. Russell, that 
personal judgment enters into these figures? A. Personal 
judgment on the part of the pricing it up and taking it off, 
yes. 

Q. Well, when you say ‘‘pricing it up and taking it off,”’ 
to what extent does this personal judgment element enter 
into your estimate? A. I just don’t understand your ques- 


tion, Mr. Leonard. 

Q. How do you know how many hours will go into putting 
a given cubic yard of concrete in any particular spot? A. 
Well, from past experience in the nature or the type of 
work. The work I took off wasn’t difficult. It was exposed 
on the exterior of the tunnel, easily accessible. 

Q. I am asking generally, Mr. Russell, and not just with 

respect to this contract. You have stated you have 40 years 
of estimating experience. A. That is right. 
[Tr. 164] Q. How does one go about finding out how many 
hours cf labor it takes to place a cubic yard of concrete in a 
given place from plans and specifications? A. From your 
past experience, and we keep a certain amount of cost 
activities from the job. 

Q. Now would this vary greatly between concrete which 
could be poured right where the mixer is, and concrete which 
had to be delivered and trucked or otherwise moved to some 
distant point? A. Certainly. 


172 


Q. Would this be a major factor or a minor factor? A. 
It would be a major factor. Any labor condition due to 
accessibility has to be. 

Q. Which would slow down the delivery of it, you mean? 
A. I don’t know whether it would slow down the delivery, 
but it would slow down possibly the placing of it. 

Q. Will make more handling? A. Yes. 

Q. Now what proportion of the total cost ordinarily 
would this handling represent? Take a medium figure. A. 
Not being familiar with the particular project, if you are 
talking about that, I couldn’t tell you, because I wasn’t that 
closely allied with it. 

Q. No. Generally in your experience as to the what you 

ve called the unit price of concrete, what proportion 
[Tr. 165] is labor and what proportion is material? A. 
Your concrete might run you anywhere from $15 to $16 a 
yard, and would cost you about four dollars or five dollars 
a yard to place it. 

Q. Now the four to five would extend over the range of 
conditions we have talked about, i.e., the place right next 
to the mixer and the place a long distance off? A. That is 
right. 

Q. It wouldn’t vary more than a dollar per cubic yard? 
A. I don’t know whether it would or not, on this particular 
job or any other job. 

Q. I am not talking about this particular job. A. Well, 
any other job. It might vary a dollar. It might not. 

Q. Well, could it vary more than that? A. Under certain 
conditions it might vary more. 

Q. Would you suggest the conditions to me, Mr. Russell? 
A. No, I don’t know, because I am not on the outside to that 
extent. 

Q. Taking this particular job, Mr. Russell, had you ever 
previously seen one anything like it? A. No. 

Q. It was extremely unusual, wasn’t it? A. Yes. 

Q. To be frank, it was unique? [Tr. 166] <A. That is 
right. 
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Q. What was the basis of estimating the concrete placing 
under these conditions of bringing it down 600 feet into a 
tunnel? A. Mr. Tippett did that. I had nothing to do with 
it and I couldn’t tell you, sir. 

Q. How much of Mr. Tippett’s figure would be the cost 
of concrete and how much would be Mr. Tippett’s judgment? 
A. I couldn’t tell you. I couldn’t testify to that, because I 
don’t know the conditions under which he was working or 
pricing it out. 

Q. And as to your particular concrete there were no 
mistakes of any kind? A. Not to my knowledge. 

Q. Now to the best of your knowledge, since you do not 
know the conditions under which Mr. Tippett was estimat- 
ing, I take it you don’t know that Mr. Tippett made any mis- 
takes, of your knowledge? A. Other than what he made 
mention to me that he had made a mistake. That was some 
time, several weeks, after that. 

Q. Of your knowledge, yours, you don’t know of any mis- 
takes, do you? A. No, I wouldn’t, because I had nothing to 
do with making that proposal. 

[Tr. 167] Q. Everything you know about the mistake is 
something that has been told to you? A. By Mr. Tippett, 
yes. 

Q. By someone? A. Yes. 

Q. Now on October 2nd, 1951, Mr. Russell, you were in 
the Arlington office of John McShain? A. That is correct. 

Q. And Mr. MeShain had come down from Philadelphia? 
A. Pardon? 

Q. And Mr. McShain had come down from Philadelphia? 
A. Yes. 

Q. On the occasion of submitting this bid? A. Yes. 

Q. And he had come down even though the bid was con- 
sidered by him and by you as being of no particular import- 
ance, but merely an invitation to somebody to talk about 
this contract later? A. I couldn’t testify to that, what 
Mr. McShain thought, and I wasn’t closely enough allied 
with it to make a determination whether it was important 
or not. 
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Q. He had come down, in any event, from Philadelphia 
for this occasion? A. Yes, he was down. 

Q. And he did have before him all the figures for this 
(Tr. 168] estimate at that time before the bid was sub- 
mitted? A. I presume he did, yes. 

Q. When you say you presume he did, were you there or 
weren’t you? A. I was in and out of the office. Mr. Tippett 
was running the, was supervising tke putting together of 
the proposal. 

Q. During your running in and out of the office, Mr. 
Russell, did Mr. McShain stop you at any time and tell you 
that you were now the assistant manager of his company? 
A. No, sir. 

Q. But he was standing by when you signed that bid, 
wasn’t he? A. He was in the office. I wouldn’t say he was’ 
standing next to me. 

Q. Well now, who did the typing of the title, ‘‘ Assistant 
Manager,’’ under your name? A. The girl in the office. 

Q. And who told her to do that? Do you know, Mr. 
Russell? A. I probably told her to do it. 

Q. And you had no authority to do so? A. Nor any 
question about it. Any authority that was there, I assumed 
it myself. 

Q. You assumed this as a title? [Tr. 169] A. They asked 
for a title, and I gave them one. That is the whole sum and 
substance of it. 

Q. And Mr. McShain was present at the time? A. He was 
in the office. 

Q. But he saw this before it went? A. Pardon? 

Q. He saw the bid before it went? A. He saw the total 
of it, yes. I don’t know how much he saw of it or how much 
he looked over it for details. 

Q. The total of it is on the same page with your signa- 
ture? A. I couldn’t tell you, because I wasn’t that closely 
allied with it. 

Q. In any event, the total was on the same page with your 
signature and your newly acquired title? A. That is right. 


175 


Q. Who took the bid over to the Engineers? Do you recall, 
Mr. Russell? A. I couldn’t tell you. I don’t know who went 
up with it. 

Q. When were they opened? A. They were opened on 
October 2d, and I don’t know whether it was 11 o’clock or 
two o’clock. I think it was two o’clock in the afternoon. 

Q. How did you hear about it, about the results? [Tr 170] 
A. Well, the tabulation, the boys that took it up, our boys 
from the office who took it up, brought back a tabulation 
with them. 

Q. Nobody called? They just brought it back to the 
office? A. They may have called up. I don’t recall. I 
wouldn’t have recalled. 

Q. Well was Mr. McShain there? A. I don’t recall 
whether he was there or not, at that time. 

Q. This was when the news came in that you were a 
million and a half dollars lower than the next bidder; but 
you have no memory or whether Mr. McShain was present 
at the time? A. No, because I don’t remember whether 
I was in the office. I was busy on another project at that 
time, and I may have gone out of the office, or may have gone 
to lunch. I don’t recall at the present time whether I was 
there when the bids came in or not. 

Q. What project was that, Mr. Russell? A. The National 
Institute of Health. 

Q. The one in Bethesda? A. Yes. 

Q. How large a project was that? A. About 22 million. 

Q. Was that going on at the same time? [Tr. 171] A. 
Yes, it was. 

Q. By the McShain organization? A. Yes. 

Q. Tell me, Mr. Russell, were there any changes in the 
National Institute of Health contract? A. Yes. 

Q. During the same period of time? A. Yes. 

Q. About what would they be worth in dollars? A. Oh, 
somewhere around six million dollars. 

Q. Up or down? A. Up and down, both. 

Q. Well, what would your ultimate result have been? To 
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increase the work or decrease it? A. The net amount was in 
the neighborhood of six million dollars, of changes. 

Q. Six million dollars of changes. But did that increase 
the work by six million dollars, roughly? A. It did, yes. 

Q. How many changes were there, approximately? A. I 
really couldn’t tell you. 

Q. Could you estimate it for us, just on an approximate 
basis? A. Somewhere around 900—eight or nine hundred. 

Q. Eight or nine hundred changes, six million dollars 
[Tr.172] increase in work. Was this approximately during 
the same time that the first Ritchie contract was cut down by 
six million, six and a half million? A. It could have been. 
I don’t recall. 

Q. In other words—— 

The Court. Just a minute. I don’t see the materiality of 
these questions. What point are you making by these 
questions? 

Mr. Leonard. The materiality of these questions, Your 
Honor, is as follows: That in this contracting work with 
the Government change orders are the normal course of 
business. 

The Court. Does this go to the matter of damages? 

Mr. Leonard. No, Your Honor. The assertion here of the 
defendant is that they expected no changes in the previous 
contract. Perfectly true, the plaintiff considers it irrelevant, 
but it has to be presented at this trial. 

The changes in the previous contract we are trying to 
show as being part of the perfectly normal course of Gov- 
ernment contracting. There are always change orders and 
they are always going up and down. 

At the present time I believe the witness has already 
testified that this contract that McShain had in Bethesda, 
Maryland went up the same amount that the one at Camp 
Ritchie, Maryland went down, at the same period.of time. 

The Court. So what? ; 

[Tr. 173] Mr. Leonard. The interrelationship of these 
change orders between the first contract and the second 
contract at Ritchie is precisely the point which is being 
made, as I understand it. I am merely trying to show that 
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this is norma] practice to make these change orders, and not 
something so strange it should change the ultimate outcome 
on the second contract. 

The Court. I don’t see the materiality. If it becomes 
evident to me later, I will permit you to recall this witness 
for further examination on this point. 

Mr. Leonard. Thank you, Your Honor. 


By Mr. Leonard: 


Q. After October 2d, Mr. Russell, when was the first time 

you heard anything about a mistake? A. I don’t recall, Mr. 
Leonard, just when the first time was after that. As I have 
testified before, I was terribly busy on the National Institute 
of Health. I was out there a good bit of my time, out of the 
office up there on the site, or over at the General Services 
Administration’s office, negotiating some changes and what 
have you. And I couldn’t tell you when I first heard there 
had been a mistake in our proposals on the primary site. As 
I said, Mr. Tippett was handling that entire job. I was 
divorced from it and had absolutely nothing to do with it. 
And whatever went on, he would handle it. I wouldnt. I 
had no knowledge of it. 
[Tr. 174] Q. In other words, you are stating now, as I 
understand it, that you had no personal knowledge of the 
continuation of this contract, the events that happened? A. 
No, I don’t, no. 

Q. Did you in 1951 write out a deposition—not a deposi- 
tion. Did you at that time write out an affidavit? A. I 
think that was in January. 

Q. Of everything you knew at the time? A. Pardon? 

Q. Of everything you knew at the time. A. That was 
pertaining to the meeting up at the Colonel McCutchen’s 
office. I think that affidavit was made in January of 1952? 

Q. Quite close to these events in time? A. Pardon? 

Q. Quite close to these events in time. A. Yes. 

Q. And was your memory fresher then than it is now? 
A. Absolutely. 
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original of Plaintiff’s Exhibit 8 for identification and ask 
if that is your signature. A. That is right. That is mine. 
Q. Now would you glance, please, at the original of Plain- 
tiff’s Exhibit 8 for identification and advise me whether 
this is the affidavit to which you have just made reference. 


The Witness. It appears to be the affidavit. 
By Mr. Leonard: 
Q. Do you so identify it? A. Yes. 


[Tr. 184] Q. I show you, Mr. Russell, a page entitled 
‘‘Bxhibit 10,”’ of the Plaintiff’s Exhibit 10 in evidence, and 
ask you whether the figures written on that are in Mr. 
Tippett’s handwriting. A. No, sir. That is my handwriting. 

Q. All of this page is your handwriting? A. That is cor- 


rect. That is right. 

Q. And is the word ‘original’? at the top of that also in 
your handwriting? [Tr. 185] A. No, sir. 

Q. Do you know whose handwriting itis? A. That is Mr. 
Tippett’s handwriting, I believe. I don’t know. 

The Court. Keep your voice up. 

The Witness. I think it is Mr. Tippett’s. 


By Mr. Leonard: 


Q. And Mr. Tippett is the one who knew which the 
original was, did he not? A. Yes. 

Q. And he wrote ‘‘original’’ on this sheet? A. That is 
right. I copied that sheet. 

Q. And this sheet differs from the one which you 
previously stated was the one prepared before October 2d? 
‘A. That differs? I don’t know whether it does or not. 

Q. It does not have a second column called ‘‘Revised,”’ 
does it? A. No. 

Q. Mr. Russell, showing you Defendant’s Exhibit 6, re- 
ceived in evidence, I ask you to note the two columns, 
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‘‘Original’’ and ‘‘Revised,’’ and take each figure as you 
go down and state the basis of your knowledge as to why it 
was revised. A. I have no knowledge where it was revised, 
because—— 

Q. You have no knowledge as to the meaning of any of 
the revised figures? [Tr. 186] A. I couldn’t tell you how 
Mr. Tippett arrived at them or why he put them down there. 

Q. Are you stating of your knowledge that you know that 
he arrived at them? A. I presume he did. He wrote them 
down there. I don’t know. 

Mr. Leonard. I move to strike the earlier answer of the 
witness as being a presumption. 

The Court. I think the answer was responsive to your 
question. 

Mr. Leonard. I move at this time, Your Honor, to with- 
draw Defendant’s Exhibit 6 from evidence, on the ground 
that introduction of it through this witness who has testified 
he does not know the meaning of the second column, which 


was read to the jury as being different from the first, leaves 
the exhibit without any foundation in evidence. 
The Court. Your motion is denied. 


(Tr. 193] Redirect Examination 
By Mr. Robb: 


Q. Mr. Russell, you said in response to a question by Mr. 
Leonard that you further amplified your answer about the 
telephone calls in your deposition. A. Yes, sir. 

Q. I will read you these questions and answers and ask if 
this is what you referred to. Question, at page 56, by Mr. 
Murray: 


“‘Now to go back to the October 12 conference, you 
figured that you recall no telephone conversation being 
had? 

“<Answer: To my knowledge there was no telephone 
conversation at that time. 
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“Question: How many such conversations do you 
recall Mr. Hauck making from the District Engineer’s 
office at any time? 

“Answer: Telephone conversations? 

“Question: Yes, sir. 

‘‘ Answer: Only that one on the first job.’’ 


Is that the testimony you referred to? A. Yes, sir. 

Q. And what was the call on the first job that you were 
talking about? A. Mr. Hauck called Mr. McShain and 
asked for authority [Tr. 194] to either accept or reject the 
Government’s offer on the first contract. 

Q. Was that the call that you previously testified about 
this morning? A. Yes, sir. 

Q. Now Mr. Leonard asked you something about the dif- 
ference in the bids on the State Department contract, and 
whether or not there wasn’t a difference of some three or 
four million between the McShain bid and the next highest. 
Let me ask you if you recall what the amount of that State 
Department contract was, approximately. A. The State 
Department contract was 36 million some odd hundred 
thousand. I don’t recall the figure, Mr. Robb. 

Q. Mr. Leonard said something about why you signed this 
proposal as assistant manager. Would you explain that to 
us? A. Well, as I explained to Mr. Leonard, they asked for 
a title on there and I gave them one. 

Q. Who asked for a title? A. Itis printed on the proposal 
form. 


[Tr. 195] Q. Mr. Russell, Mr. Leonard showed you the 
paper marked ‘‘Exhibit 10,”’ which is the last sheet of Plain- 
tiff’s Exhibit 10. And you say this was in your handwriting? 
A. Yes, sir. 

Q. At least the——A. That is correct. 

Q. At least the handwriting portions of it are? A. Yes, 
sir. 
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Q. What was the occasion for you making this up? A. I 
believe I was asked to make a copy of the original sheet, by 
Mr. Tippett or someone else in the office. I don’t know who 
asked me to do it. I did it. 

Q. This is the copy that you made up from the original? 
Is that right? A. Yes, sir. 


[Tr. 196] Recross Examination 
By Mr. Leonard: 


Q. With reference again to the telephone call, Mr. Russell, 
in the first contract for the Camp Ritchie proper, why did 
Mr. Hauck call Mr. McShain at that time? A. To ask au- 
thority to either accept or reject the proposal that the Gov- 
ernment made to them for the first Camp Ritchie project. 

Q. Was that normal procedure? A. Yes, sir. 

Q. In other words, at the end of one of these conferences 
Mr. Hauck would call Mr. McShain? A. If the offer was 
made to them. We were negotiating the contract and the 
price, and if the final price was arrived at. 

Q. And on the meeting of October 12th wasn’t the offer 
made, in that sense? A. No. 

Q. Did I understand that a notice of award was handed to 
Mr. Hauck, and the notice to proceed, at the conclusion of 
the conference? A. That is correct. It was handed to him; 
but there were no negotiations as far as the contract was 
concerned at all. 

Q. I thought you testified that there were negotiations 
[Tr. 197] about the roads. A. It wasn’t a case of nego- 
tiations. It was just a case of questions and answers back 
and forth about some particular items up there. It didn’t 
enter into the price, sir, the establishment of the price at all. 

Q. Would it be your testimony that there was no diseus- 
sion of an additional week of time wanted by you because of 
the lateness of issuing this? A. There was some question 
came up about it. What the actual conversation was I don’t 
recall at the present time, sir. 
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Q. But you do have a recollection that an extra amount of 
time was requested by the McShain representatives? A. I 
can’t recall whether it was at that meeting that Mr. Hauck 
spoke about that or not, Mr. Leonard. 

Q. You will accept the record in that regard? A. Yes, sir. 
J es * ° * * . s 


Q. * * * [Tr. 198)] Do you recall anything different be- 
tween this conference and the previous one? A. Well, the 
extent that there were three meetings on th original project, 
the negotiation of the contract prior to it, and this wasn’t a 
negotiation at all. I believe the amount of the contract 
wasn’t even discussed. 

Q. Mr. Russell, on the previous three conferences on the 
Ritchie proper, the first one was to a contract that never 
came into existence. Am I correct? Eleven Million? A. 
Eleven million. That is correct. 

Q. That never came into existence? A. That is right. 

Q. There was already one change back to nine million, 
approximately. And you accomplished that nine million ina 
conference, didn’t you? A. We did, yes, in negotiation. 

Q. Then you told me that you were called by the En- 
gineers and told somebody else had underbid you again on 
the second one; so you went back into another conference. 
Am TI correct? A. That is correct. 

Q. Now at that last conference you finally came below all 
other bidders, didn’t you? A. After negotiating their price, 
I think there were some up and down figures suggested and 
made, and we arrived at a final price that the, as I remember 
correctly, Colonel [Tr. 199] McCutchen offered the figure, 
that the Government would be willing to pay so much money. 
Mr. Hauck was asked if he could accept it. He said he would 
have to consult Mr. McShain. 

Q. So that there was only one conference with respect to 
this last figure you submitted, the final conference? A. One 
meeting. That is all. 

Q. Now on the primary site there was only one meeting 
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also, wasn’t there? A. There were three meetings on the 
original contract, the proper site. 


[Tr. 200] JAMES PAUL HAUCK, 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Robb: 


Q. Mr. Hauck, would you give the jury your full name, 
please, sir. A. James Paul Hauck. 

Q. And where do you live, Mr. Hauck? A. 120 University 
Boulevard, East Silver Spring. 

Q. What is your occupation? A. Construction manager. 

Q. For what organization? A. John McShain, Incorpo- 
rated. 

Q. And where is your office located? A. 1501 North 
Arlington Ridge Road, Rosslyn, Virginia. 

Q. What territory does your office cover? A. Washington 
and Baltimore. 

Q. Do I understand you are the construction manager 
for the whole company, or just that territory? A. That 
territory. 

Q. How long have you held that position? A. Since ap- 
proximately 1936. 

Q. So you were in that position in the summer and fall of 
1951? Right? A. Yes. 

[Tr. 201] Q. Do you recall, Mr. Hauck, in the summer of 
1951 when your organization made a proposal on a job 
which was called the Camp Ritchie proper job? A. Yes. 

Q. Did you attend the so-called pre-bid conference on that 
job? A. No. 

Q. Did you attend a conference after your proposal had 
been submitted? A. Yes. 

Q. By the way, what was the amount of your original pro- 
posal? A. Approximately 11 million dollars. 
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Q. Where was the conference held after you had sub- 
mitted the proposal? A. The District Engineer’s office, the 
Corps of Engineers. 

Q. Who was that? Who was he? A. Colonel McCutchen. 

Q. Was he also sometimes called the contracting officer? 
A. Yes. 

Q. That was here in Washington, D. C.? A. Yes. 

Q. What was the purpose of that meeting? A. The pur- 
pose of the meeting was to negotiate, leading [Tr. 202] to 
a contract. 

Q. For this work? A. Yes. 

Q. And who else was present at the meeting? A. It was 
Colonel McCutchen, I believe Colonel Ellis, Colonel Davis, 
Mr. Russell and Mr. Tippett of our organization, and 
myself. 

Q. Tell us briefly what occurred there. A. Well they told 
us they wanted to reduce the scope of the contract and the 
amount of work to be done; that they wanted to remove 
approximately 15 buildings, and some road work; and 
asked us to prepare an estimate for the reduction in cost of 
our bid for this work. 

Q. Do you know whether or not any other contractors 
were also contacted on that matter? A. All the contractors 
that bid, we were told by Colonel McCutchen. 

Q. Did you thereafter prepare a revised estimate? A. We 
did. 

Q. About how much was that? A. Approximately I be- 
lieve it was three million dollars less. 

Q. All right, sir. What occurred then? A. Well, when we 
were ready to talk with them about it, we went over to visit, 
or went to the meeting, explained to [Tr. 203] them what 
our proposal was, and discussed the detail of the proposal 
with them. 

And then then told us—Colonel McCutchen told us—at 
the conclusion of all this discussion, that—well, I think 
during that meeting we further reduced our proposal by 
approximately $300,000. And at the conclusion of this meet- 
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ing, or toward the end of it, Colonel McCutchen told us that 
he thought the figure would be satisfactory. 

T asked if I could have permission to go call Mr. McShain 
to talk to him about it. And they said yes, to go into Colonel 
Davis’ office. And Bob Tippett went into Colonel Davis’ 
office to make the phone call, and had some difficulty getting 
it or getting through on it. Colonel Davis came in and 
helped to get the call. 

And then in the presence of Mr. Tippett and Mr. Russell 
I talked with Mr. McShain, told him some of the details of 
the contract, told him what the contract amount would be. 
He told me or authorized me to proceed with it. I came back 
into the meeting room and told Colonel McCutchen that we 
would proceed with the work. 

Q. Did you have authority to make that statement until 
you talked to Mr. McShain? A. I did not. 

Q. Have you ever had authority, without Mr. McShain’s 
specific authorization, to conclude one of these Government 
[Tr. 204] contracts? A. No. 

Q. Has anybody else in the organization, as far as you 
know? A. No. 

Q. Now what was the approximate amount of this first 
contract? A. Between eight and nine million. 

Q. Now, Mr. Hauck, did there come a time when the Mc- 
Shain company submitted a proposal for the second job up 
at Camp Ritchie? A. Will you repeat that, please? 

Q. Did there come a time when the McShain company 
submitted a proposal for the second job up at Camp Ritchie? 
A. Yes. 

Q. The job known as the Camp Ritchie primary site. A. 
That is right. 

Q. Do you recall when those drawings and specifications 
reached you, your company? A. September 18th. 

Q. 1951? A. 1951. 

Q. And I believe the evidence shows the bid was to be 
submitted, or the proposal, on October 2. Is that correct? 
A. That is correct. 
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[Tr. 205] Q. Now would you tell us whether or not in your 
experience that was a normal time for preparing such a 
proposal? A. No; it was a very short time. 

Q. What was the normal time? A. Well, a normal time 
would be approximately eight weeks. 

Q. Was there anything unusually complicated or difficult 
about this job? A. It was very unusual, it was very compli- 
cated, for the reason that the Government was preparing a 
tunnel or an excavation inside this mountain. And it was to 
be undertaken by the contractor that would do this work for 
which we were bidding to build several buildings, roads and 
utilities inside this mountain, and to shore up and to secure 
the roof or the rock and so forth which formed the roof of 
the excavation or the cavity in the mountain. It was some- 
thing that had not been done before. 

Q. What can you tell us as to the complexity of the speci- 
fications and drawings? A. Well the specifications and 
drawings were restricted. By ‘‘restricted’’ we understood 
that they were to be kept within certain confined areas which 
were approved by the Corps of Engineers. They were not 
to be permitted to be around promiscuously, and you had to 
use the precaution so that the people, undesirable people, 
who did not have the right to view [Tr. 206] these drawings 
and specifications, couldn’t see them. 

Q. Did that cause difficulty in getting bids from sub- 
contractors? A. It did, very much so, because we had a 
limited number of drawings. It was necessary to have these 
people—— 

Q. You mean you had a limited number of drawings, or 
sets of drawings? A. Sets of drawings. It was necessary 
to have the people that you wanted to prepare estimates for 
this work come to your office to do them. We were conscien- 
tious about it. We tried to be careful about who we asked to 
come, that there might not be any complications. 

So this was a time-consuming process, and it was one of 
those things you had to do. Within the limited time, it made 
it very difficult. 
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Q. What about the extent of these specifications and 
drawings? A. They were very voluminous. There were a 
great many drawings. 

Q. The record here also shows there were four additions 
or addenda. Do you recall that? A. Yes. 

Q. Now coming to October the 2d, the day that your bid 
was submitted, Mr. Hauck, would you tell us just what 
occurred just prior to submission of that proposal, in your 
office? [Tr. 207] A. On the morning of October 2d Mr. 
McShain came to Washington and came over there early. 
We were not fully prepared. 

Q. Who is ‘‘we’’? A. The people in the office—Mr. Tip- 
pett, Mr. Russell and myself. 

Q. By the way, who had the primary responsibility for 
the preparation? A. Mr. Tippett. 

Q. He is dead now? A. He is. 

Q. Go ahead. A. Certain information we did not have. In 
other instances we did not have but one figure covering an 
item. And in a job of that nature where it is new, where it is 
something difficult, you really ought to have two or three 
figures, to know exactly, to get a measure of what it is all 
about. 

And there were many phone calls coming in. People were 
asking information, asking questions. And we were trying 
to get bids. They were calling in bids as much as they could. 
And it came to a stage where, well, Mr. McShain felt that we 
shouldn’t put in a bid. He just felt we were not prepared, 
and turned to me and said, ‘“‘I just don’t think we should bid 
this job.”’ 

And I said, ‘‘Well, Mr. McShain, we are more or less 
[Tr. 208] obligated to put in that bid. We have the first 
contract. We have told the Corps of Engineers we would 
bid. And the notice for bidding states that they are bids 
leading by negotiation to a contract. We will have an oppor- 
tunity to discuss it and talk it over with the Corps of En- 
gineers, just exactly as we did in the first contract.’’ 

And on that basis he said, ‘‘ Well, we will go ahead and we 
will submit it.’’ 
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Q. Will you explain a little bit more what you meant by 
“‘we will have an opportunity to talk it over, just as we did 
on the first contract.’’ A. Just by negotiation. Well, on the 
first contract, as I said, they called us in and changed the 
scope of the contract. We discussed many phases of the 
contract with them. We had every anticipation that that 
would happen in this contract. 

Q. Did you have any understanding or intention what- 
ever that this proposal that you made would be a final pro- 
posal which would be accepted by the Government? A. No 
indeed. There wasn’t any bid bond required. It was simply 
a proposal which by negotiation would lead to a contract. It 
was not a firm bid. 

Q. Now would you explain a little bit more your reference 
to the absence of a bid bond. You see, all of us don’t have 
the same experience you do, Mr. Hauck. [Tr. 209] A. Well, 
a bid bond, under Government work and the Government 
regulations, the Government requires that all bidders furn- 
ish a bid bond. Now a bid bond is a paper put out by a 
surety company, securing the people that are taking the bids 
that the bidder will proceed with the bid. And if he fails to 
proceed with the bid, then the bid bond is forfeited. 

In this case there was no bid bond, and it was very 
definitely stated in the request for proposals that there 
would not be a bid bond. And it was written out very 
plainly that this was a bid which by negotiations would lead 
to a contract. And the Government had the right to nego- 
tiate, and the contractor had the right to expect that they 
would talk about negotiating this contract. 

Q. Now you mentioned that usually you would have two 
or three figures, I believe you said, on these various items? 
A. Normally, yes, sir. 

Q. Where would you get those figures? A. From people 
who were interested in bidding that phase of the work. 

Q. You mean subcontractors? A. Yes. 

Q. You mentioned the fact that you were getting in tele- 
phone calls up to the last minute that morning. Who were 
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they from? [Tr.210] A. From prospective bidders, asking 
for information, giving bids, and things of that kind. 

Q. Prospective bidders on what? A. Various parts of the 
contract. 

Q. Subcontracts? A. Subcontracts, yes. 

Q. When did you learn about the various proposals that 
had been made on this job, the amounts of the various pro- 
posals? A. After the bids were opened by the Corps of 
Engineers. 

Q. How long afterwards? A. I believe the same day. 
They are opened publicly. The bids are received by the 
Corps of Engineers and they are read by a representative 
of the Corps of Engineers in their office. And representa- 
tives of the bonding companies, contractors and so on can sit 
there, listen to them, and make notes. And that is when we 
learned it. 

Q. Now when you saw the amounts of these various pro- 
posals, did you reach any conclusion as to whether or not 
you folks had made a mistake? A. Well it was very evident 
that we had made a mistake. 

Q. Why? A. Well, we were so much lower than even the 
second bidder. But some of the bids were as much as three, 
four, five million dollars above us. And I believe it was a 
million six or a million five, I believe it was, between us and 
the [Tr. 211] second bidder. It was very evident that we 
had made a mistake somewhere. 

Q. Let me ask you whether or not you thereafter under- 
took to find out where this mistake had been made, how it 
had been made. A. Well, it was a very complicated esti- 
mate, as I say. It was something that you could not, just 
within a very limited time or a few minutes, find out where 
your error had been made. 

Immediately Mr. McShain directed Mr. Tippett to make 
an investigation of all the estimates to determine what was 
wrong. And that took a great deal of time and effort, be- 
cause he had to go back over our work, he had to review all 
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the subcontracts, and to prepare a complete new estimate, 
to determine what the situation was. In addition to that, Mr. 
Tippett had other work to do at the same time. 

Q. Do you recall any particular item that came to your 
attention that you found was mistaken? A. Well, in my 
opinion it was evident that we made a mistake in miscel- 
laneous iron. And we did not have a bid in the original 
stages for the blast proof doors and their erection. We had 
to the best of our ability estimated that, but very definitely 
we were too low. 

Q. Go ahead. A. There was a question of, well, it was 
part of it; [Tr. 212] Mr. Tippett had missed Bulletin No. 2 
altogether. 

Q. Bulletin or addendum? A. Addendum No. 2. 

You mentioned there were certain addenda. Well in this 
Addendum No. 2 it required that there was a great deal of 
what we call in the trade dry-wall construction, which is 
partition work made up of steel studs and plaster board 
and that sort of thing. And in the haste of putting this bid 
together Tippett had overlooked that bulletin altogether. 
That was quite a sizable item. 

Q. What item did that have to do with in particular? 
Miscellaneous metals? A. No, that wasn’t miscellaneous 
metals. That was an item of its own. 

Q. Showing you Defendant’s Exhibit No. 6, which is in 
evidence, and which has been identified as Mr. Tippett’s 
figures on certain items, can you take that and indicate any 
items of which you have knowledge where he made a mis- 
take, and give us the figure (handing)? A. Well, there is a 
great discrepancy here in his general conditions. 

Q. In what? A. General conditions. 

There is quite a difference in the cement work. 

Q. Did you know about that? [Tr. 213] A. Did I know 
about it? 

Q. Yes, at the time. A. Yes, Idid. He missed part of the 
quantities on the cement work, and his units were quite low 
for the type of work. His unit price that he applied to it 
was very low for the type of work that had to be done. 
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Q. What is that difference, as shown there? A. It is 
$116,000. 

Q. Go ahead. A. In the item of the steel framing which 
I was talking about the erection of it, there is a difference 
of $26,000. 

Q. Mr. Hauck, was there any difference on the blast doors 
you told us about that you can tell us? 

Mr. Leonard. I object to leading the witness. 

The Court. Your objection is sustained. 

Don’t lead the witness. 

By Mr. Robb: 

Q. I call your attention to the item on blast doors. Can 
you tell us anything about that? A. Yes. There was a dif- 
ference of $90,000. 

Q. Now, Mr. Hauck, did there come a time when you 
returned to Colonel McCutchen’s office, on October 12th? 
A. I beg pardon? 

Q. On October 12th, 1951, did you return to Colonel Mce- 
Cutchen’s office? [Tr. 214] A. I did. 

Q. And how did you happen to go back there? A. My 
office received a call from someone in Colonel MeCutchen’s 
office who asked us to come over, that they wanted to discuss 
this proposal with us. 

Q. Wanted to what? A. Wanted to discuss the proposal 
with us. 

Q. And you went over there? A. Yes, sir. 

Q. What happened? A. We had a discussion about the 
proposal in itself, a few words about it. It didn’t last but 
about 30 minutes. They told us that they had reviewed it, 
and that they had a notice to proceed prepared, which they 
asked me if I was authorized to sign it. And I told them I 

. —Was not, that Mr. MeShain was the only one who conld sign 
it. . 

| ““—Fasked some, I did a little exploring as to certain phases 
of the work in case it would go ahead. There was some dis- 
cussion about that. And then, as they handed me this notice 
to proceed, I handed it to Mr. Russell and handed it to Mr. 
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Tippett, and I told them I would forward it to Mr. McShain 
for his decision. Then we left and went back to our office. 

Q. Will you tell us whether or not that notice to proceed 
was prepared while you were there? [Tr. 215] A. No, sir. 
It was prepared before. It was all prepared and handed to 
me. 

Q. Was it signed while you were there? A. No, sir. 

Q. Do you recall any statement being made as to whether 
or not you all had a contract, or something of that sort? A. 
Will you repeat that, Mr. Robb? 

Q. Do you recall any statement being made there as to 
whether or not you had a contract? A. Well, during the 
discussion I was asked or I had asked some question about 
the road, which the excavation contract had there. And 
Colonel Davis spoke up and said, ‘‘Well, that is part of the 
contract. You work it out yourself,’’ or words to that effect. 
And Colonel McCutchen immediately said, ‘‘Well wait a 
minute. These people don’t have a contract, and we can’t 
make them take this.’’ 

Q. Let me ask you whether or not on that occasion you or 
anybody else representing McShain telephoned Mr. Mc- 
Shain about this matter. A. During that meeting? 

Q. Yes, sir. A. No. 

Q. Mr. Hauck, let me ask you whether or not in submit- 
ting the proposal that you did submit you gave any con- 
sideration to the first job at Camp Ritchie. [Tr. 216] A. 
Very much. 

Q. Tell us about that. A. Well we were established in 
this first contract, and the contract was well under way. We 
had an organization there. We knew the territory. We had 
a certain organization working there. And the other con- 
tract was, oh, I would say, maybe a mile, a mile and a 
quarter, away. And we felt that since we had this original 
contract under way, that we could proceed with the other 
one very well, very nicely. 

Q. What effect, if any, did the existence of the first job 
have on the cost to you of the second job, assuming that you 
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had done the work? A. We had equipment and personnel 
that could be co-ordinated over the two contracts. Whereas 
if we didn’t have the second contract or we didn’t have the 
first one, that same equipment and organization would have 
to be utilized into the one rather than the two. In other 
words, you could take up slack time with the personnel and 
equipment and otherwise by operating the two simultaneous- 
ly together. 

Q. Did you have any opinion as to how much that was 
worth to you in dollars and cents, that situation? A. Well 
I made an estimate I think at one time of approximately 
$300,000. 

Q. Now let me ask you whether or not in making the 
proposal that you did for the second job you relied upon the 
(Tr. 217] continuance of the first job. A. Definitely. 
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[Tr. 218] Q. I will ask you whether you had any intimation 
at all at the time you made this proposal on October the 


12th, or for some time thereafter, that any part of that first 
job was going to be cancelled? A. No, sir, none whatever. 

Q. By the way, you mentioned the fact that the drawings 
for the second job were submitted to McShain Company. 
What happened to those drawings after you made your 
proposal? A. Returned to the Corps of Engineers. 

Q. Sent them back? A. Returned to the Corps of En- 
gineers. 

Q. Mr. Hauck, in looking over my notes, I think you 
testified with respect to the absence of any bid bond on the 
second job. Where was that stated, that there would be no 
(Tr. 219] bid bond? A. In the pre-bid meeting. Notice of 
the pre-bid meeting. 

Q. Was that the meeting that Mr. Russell went to? A. 
Yes. 

Q. Now, you have testified that it was apparent there 
was a mistake as soon as you saw these various proposals. 
How long was it before you were able to find out any 
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definite mistakes that had been made? A. It was quite some 
time, after Mr. Tippett developed it, began to develop it. 

Q. How long would that be, a matter of weeks or days? 
A. Weeks. 

Q. What did pinpointing those mistakes involve? A. As 
I said before, it involved a great deal of detail work. We had 
to prepare a new estimate; work our sheets over again; and 
to get additional and confirming information from the sub- 
contractors. 

Q. Now, let’s come once more, if we may, to the meeting 
of the 12th in Colonei McCutchen’s office, the meeting of 
October 12. I will ask you whether or not you had told Mr. 
McShain you were going over there? A. Yes, yes. 

Q. Did you have instructions from him as to what if 
anything you were to say when you went over there? 

(Tr. 220] Mr. Leonard. I object, as not binding on the 
Plaintiff. 

The Court. The objection is overruled. 

The Witness. Answer the question? 

I told Mr. McShain that we were going over there at their 
request to talk to them; and he advised or told me to go 
find out what was on their minds and report back to him. 


By Mr. Robb: 


Q. Was or was not that the extent of your authority when 
you went over there? A. It was. 

Q. At that time, were you prepared to explain where these 
mistakes were? A. No. 

Q. Now, directing your attention to October 24, 1951, I 
will ask you if you recall seeing Colonel McCutchen on that 
date? A. Yes. 

Q. Who was with you, if anyone? A. Mr. McShain and a 
friend of his. 

Q. Tell us what oceurred. A. We went to Colonel Mc- 
Cutchen’s office. Mr. McShain explained to Colonel Mc- 
Cutchen that we had made the mistake, several mistakes, 
and asked Colonel McCutchen why he had not talked with 
some of the other contractors about it, why he [Tr. 221] 
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had not called them in and talked with them about it as he 
did in the original contract. 

He replied that he had talked to them and they didn’t care 
to come in because there was such a great discrepancy be- 
tween McShain’s figures and theirs, and there was no need. 

Mr. McShain said: As a matter of fact, I told you, Colonel, 
we had made a mistake. 

Colonel McCutchen acquiesced in the statement. 

Q. Was there any further discussion that you recall? A. 
Well, Mr. McShain did tell him, since we had the original 
contract, it was a possibility that we could work out the 
second contract, providing certain discrepancies and prob- 
lems were consummated; and Colonel McCutchen agreed to 
work on some of these problems; and we left. 

Q. Now, going along, do you recall on the 5th of Novem- 
ber receiving a telegram cancelling your first contract? A. 
I did not receive the telegram. The telegram went to Phila- 
delphia. 

Q. Did you hear about it? A. Yes. 

Q. Directing your attention to the 14th of November, 
1951, do you recall going back to see Colonel McCutchen? 
A. Fourteenth of November? 

Q. Yes, sir. A. Yes. 

[Tr. 222] Q. Who was with you? A. Mr. McShain and my- 
self went there, I believe. 

Q. Would you give us your recollection of that confer- 
ence? A. In that conference, Mr. McShain explained to 
Colonel McCutchen that because of the cancellation of the 
first contract, it was going to be very difficult to do anything 
about the second contract. 

Colonel McCutchen then told Mr. McShain that he was 
going to award the contract to the second bidder. 

And Mr. MeShain said to the Colonel: Well, is it possible 
to work out some negotiation or negotiate the contract? 

And Colonel McCutchen told him he was advised he 
couldn’t do it. 

Then Mr. McShain said: Well, there are certain rights 
that the contractor has in a condition of this character, in a 
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situation of this character, and suggested that Colonel 
McCutchen consult his counsel. 

He did mention some question to Mr. Leonard, who then— 

Q. Mr. Whot A. Iam sorry. To the counsel there. 

Q. Not Mr. Leonard. He wasn’t there. A. The man who 
was then counsel for the District. 

Q. Would you know the name if you heard it? A. Yes. 
[Tr. 223] Q. Wasit Newton? A. Mr. Newton. Mr. Newton. 
And Mr. Newton informed Colonel McCutchen that the con- 
tractor had a right to appeal to the Secretary of the Army in 
a situation of this kind. 

Mr. McShain said that he intended to do that; and 
Colonel McCutchen and Mr. McShain agreed that Mr. Mce- 
Shain would get an appointment with the Secretary of the 
Army. 

Q. Did you have any further contact with Colonel Me- 
Cutchen after that on this matter? A. Did 1? 

Q. Yes, sir. A. No. 

Q. Mr. Hauck, something was said by Mr. Leonard in his 
opening about some labor problems connected with the 
second contract. Was there any labor problem, any labor 
difficulty? A. We didn’t have any labor problems or difii- 
culties. There was a difficulty which was entirely the Gov- 
ernment’s problem. 

Q. What was it? A. The Government, like on all con- 

tracts, prescribed a rate of pay for each particular craft, 
each workman. In this case, the plumbers and steamfitters 
objected to the rate of pay that was specified, which was the 
Hagerstown local wage rate. 
[Tr. 224] The International Union of Steamfitters and 
Plumbers had changed the jurisdiction for that particular 
area from Hagerstown to Baltimore; and the steamfitters 
and plumbers insisted that the Baltimore rate be paid. 

Mr. McShain did discuss that question with Colonel Me- 
Cutchen during these meetings; and Colonel McCutchen 
promised to do something about it. 

In the opinion of the International Union of Steamfitters 
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and Plumbers, it was a mistake, an error in the determina- 
tion of the prevailing rate. 

Q. By whom? A. By the Department of Labor. 

Q. It wasn’t your doing? A. It wasn’t our responsibility. 
We couldn’t do anything about it. It was the Corps of 
Engineers’ responsibility to obtain this determination and 
to correct the situation. 

Q. You had no dispute with the union? A. We had no 
dispute with the unions whatever. 

Mr. Robb. That is all. Thank you. 


Cross Examination 
By Mr. Leonard: 


Q. Mr. Hauck, with respect to these mistakes, with re- 
spect to this conversation about mistake on the 24th, with 
respect to your statements about mistake throughout, what 
records, if any, are there of the McShain organization prior 
[Tr. 225] to the cancellation of the earlier contract, which 
make one reference to mistake? Are there any? A. Mr. Tip- 
pett’s estimates. 

Q. Mr. Tippett’s——A. Mr. Tippett’s estimates. 

Q. Do you know when they were prepared? A. When 
they were prepared? 

Q. The revised ones, which were submitted in December. 
A. They were being prepared all during this time. 

Q. Do you know of anything that uses the word, ‘<mis- 
takes,” or refers to the word ‘‘mistake’’ at any time before 
the 14th of November? A. Oh, certainly. Mr. McShain, in 
his conferences with Colonel McCutchen, told him that. 


By Mr. Leonard: 


Q. Is there any writing, to your knowledge, which con- 
tains the word, ‘‘mistake,”’ which was made before the 14th 
of November? [Tr. 226] A. Mr. McShain wrote a letter 
after he left Colonel McCutchen on the 24th; and I think you 
will find that he mentioned it in that letter. 
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Q. In fact, he wrote two letters, didn’t he, Mr. Russell? 
A. I don’t know. 

Q. Following that meeting? A. I know of the one letter; 
I don’t know of two. 

Q. And he discussed that meeting and what was discussed 
at it; didn’t he? A. He did what? 

Q. He discussed that meeting and what had been said at 
that meeting? A. Well, he made some statement about it, 
yes. His letter speaks for itself. 


[Tr. 227] Q. Mr. Hauck, will you please examine Plaintiff’s 
Exhibits 11 and 12, and advise me whether you find any 
language in there such as you referred to on the question 
of mistake? A. No, there is no reference to mistake. 

Q. Do you know of any other document or writing? A. 
No. 

Q. Were you asked and did you reply in the following 
manner upon deposition in this case? 
° s s * * » * * * * 


[Tr. 228] Q. ‘Question: When was this meeting? 


“‘Answer: Well, it was either the first or second 
meeting that Mr. McShain had with the Colonel after 
the meeting of the 12th, of October the 12th, whenever 
those meetings were. Mr. McShain went down there 
two or three times to see Colonel McCutchen, and Mr. 
McShain pointed out to him—— 

“Question: This was all after the cancellation of the 
Camp Ritchie Proper contract? 

‘‘Answer: Exactly so. 

“Question: In other words, up until the time of that 
cancellation, nothing was said to the Corps of En- 
gineers? 

‘‘Answer: That’s correct.’’ 


A. That may have been my recollection at that time, but 
that isn’t right. 
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Q. That time was in 1956, three years ago? A. Whenever 
that was taken. 

Q. Did you, in late 1951, make out an affidavit? [Tr. 229] 
A. I did. 

Q. In connection with the claims of mistake in this case? 
A. Yes. 

Q. And in that affidavit, did you refer to a record of the 
meeting on October 12, 19512 A. You will have to refresh 
my memory. I don’t recall. 


Q. I show you your affidavit, Mr. Hauck, which has been 
admitted as Plaintiff’s Exhibit 13, and ask that you refresh 
your recollection from that as to making a statement about 
a record of the October 12 meeting. 


eo ad * . * * * * * * 


[Tr. 230] The Witness. Yes, I made reference to it here. 
By Mr. Leonard: 


Q. Ishow you Plaintiff’s Exhibit 9, for identification, and 
ask you if that is the document you referred to? A. Well, 
I wouldn’t know whether this is the document that I re- 
ferred to at that time or not. 

Q. Can you state any difference between the document 
you are now looking at and the document you referred to in 
your affidavit? A. Not unless I reviewed it entirely. 

Unless I had some identifying means, I wouldn’t know 
whether this was what I referred to or not. 

Q. There was such a record made of the October 12 meet- 
ing; you saw it and referred to it; am I correct? A. That is 
right. 

Q. And you stated in your affidavit—you may refresh 
your recollection if you wish—that apart from that record, 
the two things that you recalled about the meeting, and you 
stated them in the affidavit? A. That is right. 

Q. Do you recall on deposition you stated that apart from 
the record and the two matters mentioned in your affidavit, 
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there were no other things which were mentioned at the 
October 12 meeting? A. Will you repeat that? 
[Tr. 231] Q. I will get the questions and answers. 

Page 98. 

Were you asked the following questions and did you make 
the following answers upon deposition, June 4, 1956? 


‘¢Question: When did you make out your affidavit? 

‘‘ Answer: I don’t know when the date is. Couple 
months or something like that, wasn’t it? 

“<Question: June of 1952 come to mind as being ap- 
proximately correct—January? 

‘Answer: Could be, I don’t know—whenever the 
appeal was made to the Comptroller General or who- 
ever it was, whatever the facts were. 

‘¢Question: That was about four months after the 
meeting. 

“‘ Answer: That’s right. 

“‘Question: Your memory was fresher then than 
now? 

*¢ Answer: Oh, yes. 

‘¢Question: And you read the transcript at that time? 

‘‘Answer: Yes. 

“¢Question: And you noted the errors that [Tr. 232] 
were in the transcript according to your affidavit? 

*¢ Answer: I did. 

‘¢Question: And did you read that part of the trans- 
cript which stated that you were asked whether you 
wanted to make a change in price because of your 
leaving out contingencies? 

‘¢ Answer: Probably did if it’s in there, I did, yes. 

‘¢Question: And did you mention that in your aff- 
davit?’’ 


I don’t know whether we got an answer to that or not. 
A. I don’t know what you are referring to, Mr. Leonard. 
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Q. Were the questions I gave you and the answers I 
[Tr. 233] read to you, the questions which were given you 
in your deposition and were those answers made by you at 
that time? A. These answers? 

Q. That is correct. A. Yes. 


Q. Mr. Hauck, would you direct your attention to Page 
51 of the copy of the deposition which you have before you, 
in the center of the page. 

I ask you whether the following questions were asked of 
you and the following answers given by you? 


“Question: Now after that conference, did you see a 
transcript of it? 

‘““Answer: Yes. 

“Question: Or a summary of it, shall I say? 

(Tr. 234] ‘‘Answer: Yes. 

‘Question: And did you note that there were two 
items missing from the conference transcript? 

‘‘ Answer: Yes. 

“Question: And you made an affidavit that those 
items had been left out? 

‘‘Answer: That’s correct. 

“‘Question: Otherwise how did the transcript stand? 

‘‘Answer: Well—— 

‘Question: Leaving out discussion, of course. 

‘‘ Answer: Well, there was one item in there that I 
could never recall. That was where the Colonel had said 
something about strike from the record or something 
of that sort. I never have remembered or recalled that. 

“Question: That was one of the things you put in 
your affidavit? 

‘‘Answer: That’s right. 

‘¢Question: In other words, the changes between 
your memory at the time of that conference and the 
transcript you saw were [Tr. 235] put into your 
affidavit? 

“Answer: That’s right. 
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“Question: And other things mentioned during the 
transcript was approximately right? 

«¢ Answer: As far as I recall, Mr. Leonard.”’ 

Mr. Robb. If the Court please: 

“¢ And other things you mentioned during the trans- 
cript was approximately right.’’ I think counsel left 
out the word ‘‘you.”’ 

Mr. Leonard: I beg your pardon. 

By Mr. Leonard: 

Q. ‘‘Question: And other things you mentioned dur- 
ing the transcript was approximately right? 

*¢ Answer: As far as I recall, Mr. Leonard.”’ 


The Court. What is the question of the witness? 

Mr. Leonard. The question to the witness is: Were those 
questions asked of you and did you give those answers? 

The Witness. Yes. 


By Mr. Leonard: 


Q. Then I ask you again, Mr. Hauck, whether the trans- 
cript that you saw at that time, together with the affidavit 
which you now have before you, Plaintiff’s Exhibit 13, 
constituted at that time, in January of 1952, your entire 
memory of this affair? 


* * * * * ° * . a * 


[Tr. 236] The Witness. It was to the best of my recollection. 
By Mr. Leonard: 


Q. Is there anything today which you recall which is not 
in one of those two documents about the meeting of October 
12? A. I don’t know of anything. 

Q. Mr. Hauck, I wonder if you would give me some back- 
ground on yourself. 

How long have you been with Mr. McShain? 

A. Well, since about 1936, a little before that. 

Q. What work have you done? A. What work have I done? 

Q. That is correct. What work do you do for the McShain 
organization? A. Iam a district manager. 


203 


Q. Of what district, sir? A. Washington and Baltimore. 

Q. What are the duties of the district manager, Mr. 
Hauck? [Tr. 237] A. Well, they are administrative duties, 
supervision of personnel, and that sort of thing. 

Q. Do you supervise construction? A. Yes. 

Q. Do you supervise estimators? A. Mr. McShain does 
most of that. 

Q. Directly? A. Directly. 

Q. Directly. A. Mostly. Sometimes I get into it in a small 
way, but it is his prerogative. 

Q. Well, did you supervise the estimates in this particu- 
lar instance? A. I did not. 

Q. You don’t know how they were made up then? A. I 
know generally how they were made up. I observed it, but 
I didn’t supervise it. 

Q. Do you know it by custom or did you check on them 
yourself? A. I did not check on them myself. 

Q. Now, was Mr. Russell assistant manager? A. Yes. 

Q. He was your assistant and his title was assistant 
manager in the Washington office or both offices? A. I 
wouldn’t say his title was assistant manager; he [Tr. 238] 
did help me. 

Q. Have you ever testified he was the assistant manager 
in Washington? A. Could be. 

Q. Mr. Hauck, John McShain, Inc. is a Delaware corpora- 
tion, the one that we have here? A. Mr. McShain had better 
answer that. I don’t know. 

Q. You don’t know? Are there other McShain corpora- 
tions? A. Yes. 

Q. Do you know how many? A. No. I wouldn’t attempt 
to say. 

Q. Have you ever worked for any but this one? A. No. 

Q. How long has the McShain organization been in the 
Washington area? A. It came here, I think, in 1934, since 
1934. 

Q. You were with them at the time? A. Yes. 

Q. You have an office over in Arlington; am I correct 
about that? A. That is right. 
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Q. Is the McShain Company the only one of the bidders 
on this contract that has a permanent office in the Washing- 
ton area? Was it at the time, of course? A. I would have 
to review the list of bidders. I [Tr. 239] really can’t answer 
it accurately. 

The Court. Defendant’s Exhibit No. 5 is an abstract of 
the bids. 

By Mr. Leonard: 

Q. Mr. Hauck, I show you a copy of Defendant’s Exhibit 
5, an abstract of bids, at the top of which appear the names 
of the seven bidders. 

I will ask you if any of them has a permanent office, an 
organization in the Washington area? 

The Court. Has or had in 1951? 

By Mr. Leonard: 


Q. Had in October 1951. A. Johnson had an office here 
at that time. 


Q. Who was that, Mr. Hauck? A. J. Johnson—John A. 
Johnson is the way it is written here. 

Q. What work had he done in this area? 

The Court. I don’t think the witness has finished his 
answer to your previous question. 


By Mr. Leonard: 


Q. Go ahead. A. That is the only one, to my knowledge, 
that had an office here. 

Q. He had an office here in 1951? A. Yes. 
[Tr. 240] Q. What work had the John A. Johnson Company 
done in the Washington area at that time; do you know? 
A. Some housing, I believe, out in the eastern part of the 
city. 

Q. Any Government construction? A. That was Govern- 
ment construction. 

Q. Corps of Engineers’ type, military work, any defense 
construction? A. No, it was one of the other agencies. I 
don’t know which one it was. 
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Q. Other than that, do you know of any other bidder on 
that who had done any military or major construction in 
the Washington area in the fall of 1951? A. Well, when you 
say the Washington area, of course, Ritchie was under the 
supervision of this District, and Mr. Healy had a contract 
there at that time. 

Q. That was excavation, not construction; wasn’t it, sir? 
A. He had some construction in connection with it. To me, 
it is the same thing. 

Q. Basically, it was excavation work? A. Basically, yes. 

Q. In other words, that was the same excavation you were 

to do the construction on? A. Yes. 
[Tr. 241] Q. Prior to the Camp Ritchie situation, would 
you tell me which of those bidders had done any major jobs 
in the Washington area? A. I don’t think any of them, other 
than Johnson, as I say. 

Q. The McShain organization, the McShain company had 
done quite a few jobs in the Washington area as of that 
time; had they not? A. Yes. 

Q. I wonder if you would name some of them for us, Mr. 
Hauck? A. The Jefferson Memorial, remodeling the White 
House, National Institute of Health, General Accounting 
Office. 

Q. Pentagon? A. Yes. Do you want more? 

Q. Yes, if you would, merely for the record. 

Did the company not publish a book showing its accom- 
plishments up to that time? 

A. Yes. 

Q. Or approximately thereabouts? <A. Yes. 

Q. I show you a copy of a book entitled, ‘‘John McShain 
Incorporated, Thirty Years of Building Progress,’’ and ask 
if that is the document you have just referred to? A. Yes, 
that is right. 

. * . * + a . 7 * * 


(Tr. 242] Q. Mr. Hauck, I show you Plaintiff’s Exhibit 14, 
and for the matter of accuracy in the record, I wonder if 
you would tell us what constructions shown in that book 
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were done between 1951 and 1954, as far as you know? A. 
That is rather difficult. 

Remodeling the White House is one. I believe the Church 
of the Annunciation. I think that is all that is shown in 
[Tr. 243] this book, to my recollection. 

Q. Thank you very much. 

Mr. Hauck, to generalize, would you say that the McShain 
organization was the largest contractor in the Washington 
area at the time of this bid in so far as experience is con- 
cerned? 

A. I wouldn’t know. I have no way of measuring that, 
Mr. Leonard. 

Q. Well, who would you suggest as being a larger factor 
in the Washington construction business in 1951? A. Tomp- 
kins had a great deal of work. 

Q. Did they bid on this? A. No, they are not on the list. 

Q. Now, Mr. Hauck, would you tell me to some extent 
the advantages, if any, which are inherent in having an 
office and an organization within an area as far as con- 
tracting and estimating is concerned? A. Any advantage 
that they might have is dependent very largely upon the 
nature of the work. If it is routine work, if it is the type 
of work that you have repeated several times, then, of 
course, you have knowledge of what you have done. You 
have subcontractors who have worked with you, and they 
know the type of work, and that sort of thing. But in the 
type of work where you are not familiar with it, [Tr. 244] 
there isn’t any basis for any advantage. 

Q. At least you do have a familiarity with the sub- 
contractors in the area? A. Yes. 

Q. You do have a familiarity with the labor organizations 
in the area, the rates of pay, and so on? A. Sometimes that 
is not an advantage. 

Q. You also have a familiarity with where materials can 
be bought? A. Yes. 

Q. And you have the advantage of having your equip- 
ment, to the extent it is usable, within the area? A. Yes. 
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Q. Is it not true, Mr. Hauck, that one of the major factors 
in estimating a job is its location? A. Well, as I say, normal 
work, yes; but if it is something special, it is not a great 
advantage. 

Q. Each of the other bidders shown on the-—— 

The Court. Defendant’s Exhibit No. 5. 


By Mr. Leonard: 


Q. ——Defendant’s Exhibit No. 5, would have had in this 
case to bring in an organization from outside to Ritchie; is 
that correct? A. Yes. 

Q. This was not true with respect to the McShain 
[Tr. 245] Corporation? A. We would not have to bring 
in a total organization. Part of it would have to be brought 
in. 


* * * * * * * * * * 


Q. How mechanical is estimating, Mr. Hauck? A. Cer- 
tain phases of it are fairly mechanical, but there comes a 


time when it depends upon experience, judgment and knowl- 
edge of previous work. It isn’t just a question of [Tr. 246] 
putting so many figures on a sheet. It is a question of now- 
ing something about what you are doing. 

Q. Now, this is a matter of judgment on the part of the 
estimator? A. Experience, judgment, perhaps. 

Q. How far can he go on that when he runs up against 
unusual work? A. How far can he go? 

Q. Yes, how far does experience take him in such cases? 
A. Well, sometimes he has no experience at all in the par- 
ticular item. Then he is at a loss. If he has experience, he 
draws on that experience in his own mind or in his records 
or in his information. 

Q. Basically, then, he goes through a value judgment 
process in his mind when he puts these figures down; is that 
correct? A. It is modified by records and things of that 
kind. I am not an estimator, Mr. Leonard. 

Q. Some particular amount which probably isn’t modi- 
fied, but that the balance is a matter of his judgment? A. I 
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am not an estimator. I think you should get that information 
from a good estimator. 

Q. As a matter of fact, you previously testified on depo- 
sition, did you not, Mr. Hauck, that estimating was not any 
science, it was largely guesswork? [Tr. 247] A. No, I didn’t 
testify to that. 

Q. With particular reference to this particular job, was 
this a normal job or was this unusual? A. Very unusual. 

Q. How far would experience have gone in estimating for 
this job? A. How far would it have gone? 

Q. Yes. A. Well, as I said, there had never been anything 
done like this before. At least, not to my knowledge; and I 
didn’t know anybody that did know that it had been done. 
This was unique in itself. 

Q. As a matter of fact, on October 2, didn’t Mr. McShain 
say to you: We just don’t know enough about this job. A. 
He told me that we didn’t have the information and he 
didn’t think we should bid it. 

Q. Now, have you had occasion at any time to read the 
deposition of Mr. McShain? A. Yes. 

Q. Do you recall his statement that this particular job 
was more than a calculated risk; it was a complete guess? 
J * * * 


[Tr. 248] The Witness. I don’t recall without referring to 
it. 


By Mr. Leonard: 


Q. That would not be your reaction to this situation; or 
would it? A. I don’t think it was entirely a guess, no. 

Q. To a large proportion or small proportion? A. Who 
can say how much? 


Q. Do I understand that on this particular estimate 
things were made more difficult because the drawings were 
classified and were not allowed out of the McShain office? 
(Tr. 249] A. That is correct. 
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Q. At no time, then, did the drawings and specifications 
in this particular job for the primary site go out of the 
McShain office? A. Not prior to the bidding. 

Q. How about subsequent to the bidding? A. They went 
back to the Corps of Engineers after we [Tr. 250] were 
through with them. 

Q. This was on the primary site? A. Yes. 

Q. Sent back to the Corps of Engineers? A. After we 
were through with them. 

Q. After you were through with them, which was when? 
A. After we had made our investigation. 

Q. Which was when? A. I suppose sometime in Decem- 
ber. I don’t know exactly. 

Q. In the meantime, then, you would not have allowed any 
subcontractors to come in and use them? A. Oh, yes, they 
could come in and use them. 

Q. After the bid? A. After the bid, they could come in 
and use them. We were making an investigation. We were 
trying to determine what the situation was. 

Q. In other words, any figures that the subcontractors 
got after October 2 was part of your investigation? A. No. 
Well, there were clarifications; there were certain informa- 
tion we did not have. 

Q. In other words, you asked them to come in and make 
up an estimate for you for purposes of your investigation? 
A. Well, all subcontractors’ estimates are made by them. 
(Tr. 251] The Court. Answer the question. 

The Witness. I don’t understand the question, Your 
Honor. 


By Mr. Leonard: 


Q. After October 2, you instituted an investigation to 
find out what mistakes had been made. A. Yes. 

Q. And it was after that time that you invited subcon- 
tractors to come in and make up estimates to give you for 
the purposes of that investigation? A. We had got addi- 
tional information, yes; we had to. 
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Q. The way to do it was to call in the subcontractors and 
have them then give you a figure to show a mistake? A. Ob, 
no, not at all, to find the true value of the work. 

Q. What is the true value of the work, Mr. Hauck? I 
thought you said it was a matter of judgment? A. You 
have to make an estimate, Mr. Leonard, to learn what it is 
all about. I told you there was certain information we did 
not have. There was certain information which we felt that 
we had in which we had an error. How would we determine 
what that error was if we didn’t get the information from 
these people? 

Q. Not an error, then, that you would have known about 
yourself? [Tr. 252] A. Well, to be specific, we had in- 
formation which conflicted on miscellaneous iron. How can 
you resolve that if you don’t investigate it? 

Q. What figure did you have that conflicted on miscel- 
laneous iron? A. I can’t answer that from here. I don’t 
recall. 

Q. You only had one bid; didn’t you? A. When we went 
in, yes. 

Q. How did you get a figure that conflicted with it? When 
did you get the figure that conflicted with it? A. I don’t 
know. You would have to find that out from the record or 
from Tippett. 

Q. If I told you it was in December of that year, would 
that refresh your recollection? A. Not necessarily, because 
I didn’t handle it. 

Q. Mr. Hauck, at the beginning of October 

May I withdraw that? 

You received the drawing and specifications on this job 
September 18; is that correct? A. Yes, sir. 

Q. Was that enough time between that and October 2 to 
properly calculate a bid? A. No, it was not. 

Q. But you did submit one? A. We did. 

[Tr. 253] Q. Why? A. For the reasons that I said, that I 
told Mr. McShain. I felt that we were—since we had the 
original contract—obligated to the Corns of Engineers to 
bid, and it was for the purpose of negotiation. 
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Q. This was a moral obligation? A. Only. 

Q. I mean, you hadn’t signed any agreement that you 
would submit anything? A. No, no, no, indeed. 

Q. You weren’t required to submit any bid in this matter 
at all? A. No. 

Q. But you did so? A. We did. 

Q. Now, did you, in making that estimate, eliminate 
provisions for contingencies and overtime? A. We didn’t 
eliminate them; we didn’t include them. 

Q. And did you at the meeting of October 12 tell the 
Corps of Engineers that you had not included them? A. I 
believe so, yes. 

Q. And did they ask you why you made that statement? 
A. No, not to my recollection. 

Q. But if it is in the transcript, in the record of that meet- 
ing, you would agree that it had been said? [Tr. 254] A. If 
it is in the transcript, yes. 

Q. Do you recall at that time saying that it was not your 
intention to make any claim on the basis of that? A. I don’t 
recall saying that. 

Q. Do you recall at the meeting of October 12 asking for 
an extension of time because they were going to award this 
job on October 5? A. I was merely trying to clear up certain 
problems that were in my mind in the event that Mr. Mc- 
Shain would proceed with this contract. There was a heavy 
penalty for this contract. 

Q. And did you say to the Army: I want this extra time 
in the event that we decide to do anything about it. A. 
Words to that effect. That was my intention. Words to that 
effect. 

Q. You didn’t write them a letter and ask for a specific 
number of days to make the contract effective at a certain 
time? A. No. 


e * * J * * * * * * 
[Tr. 255] Q. Mr. Hauck, I show you Plaintiff’s Exhibit 15 


and ask if that refreshes your recollection as to your request 
for time? A. I had forgotten about this letter. I did write it. 
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Q. As a matter of fact, shortly after you wrote it, the 
Corps of Engineers actually gave you the letter you had 
asked for; did they not? A. I wouldn’t remember. I don’t 
know. 


[Tr. 256] Q. Mr. Hauck, I show you Plaintiff’s Exhibit 16, 
being a letter of October 17, 1951, purporting to be from 
Mr. McCutchen to John McShain, Inc., and ask whether you 
saw the original of that at or about the time? A. Well, I saw 
this letter, but that is prior to my letter. 

Q. Did you see this letter at or about the time it was sent? 
A. On or about that time it came into the office, yes. 

Q. Now, this letter was made up in response to your 
request, not on Plaintiff’s Exhibit 15, but the request you 
made at the meeting of October 12; was it not? A. Oh, no. 
Not at that meeting of October 12. That talks about pre-bid 
conference. I wasn’t at the pre-bid meeting. 

Mr. Leonard. I will read it to the Jury: 


‘¢Gentlemen: 


‘‘Reference is made to Contract No. DA-49-080-eng- 
856 for construction and completion of the Camp Rit- 
chie Project, [Tr. 257] Primary Site. 


“This is to acknowledge that on 6 September 1951, 
at the pre-bid conference on the work to be performed 
under the contract, prospective bidders were informed 
that the Government expected to issue the award and 
notice to proceed before 5 October 1951 but that the 
Government was delayed in issuing such award and 
notice to proceed until 12 October 1951. 


“¢Sincerely yours, 


‘¢Alan J. McCutchen 
Colonel, Corps of Engineers 
District Engineer.’’ 
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By Mr. Leonard: 


Q. Is it your suggestion, Mr. Hauck, that this letter was 
sent to you without any request on your part? A. I have no 
knowledge of requesting that. 

Q. But you did previously testify that if the record of the 
October 12 conference shows that you made such a request, 
that you did? A. Yes. 

Q. Mr. Hauck, I read to you on this same point from 
Plaintiff’s Exhibit 15, possibly to refresh your recollection, 
which you have identified as being a carbon of your letter. 
(Tr. 258] ‘‘Dear Sir: 


‘<During the negotiations . . .” 


The Court. To whom is the letter addressed? 

Mr. Leonard. The letter is from John McShain, Inc., by 
J. P. Hauck, to Colonel Alan J. McCutchen, District En- 
gineer, dated October 22, 1951. 


‘Dear Sir: 


‘‘During the negotiations in your office Friday, Octo- 
ber 12, 1951, we understood that extension of time, if it 
were found that an extension of time was needed at the 
close of the contract, would be granted for an equal 
number of days from October 5, 1951, to the date of 
our acceptance of the notice of award and notice to 
proceed for the reason that at the time of bidding it 
was understood that the Corps of Engineers would 
make an award of the contract on or before October 
5th, whereas, they were not able to make the award until 
the later mentioned.’’ 


Does that refresh your recollection that this was re- 
quested at the meeting of October 12? A. I don’t think I 
requested it. 

The Court: Take your hand down from your face. 

The Witness: I don’t recall requesting it. 

[Tr. 259] By Mr. Leonard: 
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Q. In October 1951, Mr. Hauck, would you describe to me 
the organization which you had up at Ritchie? A. We had 
a superintendent, an engineer force, supervision for our 
work, and numerous trades working. 

Q. You had quarters, timekeepers, supervisors, necessary 
accommodations? A. Yes. 

Q. You had equipment on the job? A. Yes. 

Q. Did any other bidder have these facilities up at Rit- 
chie? A. Mr. Healy. 

Q. Mr. Healy was up there with excavation machinery ; 
wasn’the? A. Well, he had some of the same type of equip- 
ment we had. Cranes and compressors, and equipment of 
that character. 

Q. Other than that, no one else was in a position—in the 
same position with you? A. No. 

Q. Now, under the first contract that you had up at Rit- 
chie, you had the use of quarters, didn’t you? A. What do 
you mean by use of quarters? We had an office. 

Q. You were allowed to use the building you were [Tr. 
260] rehabilitating for your own purposes, for your person- 
nel, and so on? A. Only for offices, only for offices. There 
wasn’t anybody who lived there, or anything of that sort, if 
that is what you mean. 

Q. It saved you constructing facilities of that kind; am I 
correct? A. Well, that was the intention of the original 
contract. 

Q. Now, the second contract could have been operated 
out of those same facilities; could it not? A. If the Corps 
of Engineers had permitted. 

Q. Do you know of any reason why they wouldn’t? A. 
They may have wanted to use the buildings. I don’t know. 

Q. It is my understanding you were going to use the same 
timekeepers and supervisors on both jobs. A. That is cor- 
rect; that was our intention. 

Q. If they were in there under the first contract, how 
could they be put out of there? 

The Court. I think this is becoming metaphysical, Mr. 
Leonard. 
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By Mr. Leonard: 


Q. In any event, you were at Ritchie with a large force 
(Tr. 261] at that time? A. Yes. 

Q. This force could have been used in the second contract? 
A. Yes. 

Q. Was that force at Ritchie on October 22? A. Yes. 

Q. So that if it had been the duty of the McShain or- 
ganization to go forward with the work on October 22, they 
could have used this force for both? A. Yes, some of them 
could have been used. 

Q. This is the $300,000 to which you have testified? A. 
Yes. 

Q. That was an advantage you had over all other bidders? 
A. Yes. 

Q. Now, you have stated that on October 2, when the bids 
were submitted, Mr. McShain didn’t wish to bid it, but that 
you persuaded him? A. Yes. 

Q. At that time, as I understand it, you gave him your 
advice that he wouldn’t be bound to it? A. Yes. 

Q. What was your advice based on? A. Based on the 
experience we had had previously in negotiations, that there 
would be a negotiation to arrive at [Tr. 262] a contract. 

Q. You had previous experience in how many contracts? 
A. Oh, three or four. 

Q. Only three or four negotiated contracts? A. That is 
all that comes to mind at this time. 

Q. Do you recall once telling me that you had never, up 
until the time you were talking, ever lost a contract with 
the Corps of Engineers, that you had never lost out on a bid? 
A. I think you misconstrued what I said. What I said was 
that when we had been called in for negotiation, I did not 
recall a contract that we did not get. 


[Tr. 267] Q. In connection with the contract at Camp 
Ritchie proper, Mr. Hauck, you testified that 15 buildings 


216 


were eliminated from the original plan. Is that correct? 
A. Yes, sir. 


Q. Now the contract you ended up with after the nego- 
tiations you referred to on Camp Ritchie proper, the earlier 
contract, was an entirely different contract from the one on 
which you had originally bid? A. It was a modified con- 
tract. Part of it remained in much of the original bid, yes, 
sir. 


[Tr. 268] Q. In other words, the determination to hold a 
conference with the McShain organization and with the 
others that you testified about was required by a change in 
the specifications and drawings in the contract? A. That 
was a part of it, yes. But there were negotiations relative 
to that. 

Q. And those are the negotiations to which you are re- 
ferring? A. All the problems pertaining to it. 

Q. So that at the end you took $2,000,000 roughly off your 
original bid to make up for the 15 buildings that were 
eliminated? A. That is correct. 

Q. You have spoken of negotiations as being all matters 
connected with these contracts. Now tell me, Mr. Russell, 
have you ever—— 

The Court. This is not Mr. Russell, Mr. Leonard. 

Mr. Leonard. My apologies, Mr. Hauck, and to the Court. 


By Mr. Leonard: 


Q. Mr. Hauck, please tell me, have you ever been in a 
negotiation with the Corps of Engineers where a price was 
raised without additional work on your part? A. Yes. 
[Tr. 269] Q. Will you state what that was? A. It was the 
work we did at Pigeon House. 

Q. You didn’t make a bid at Pigeon House, did you? A. 
There was an appropriation. We made an estimate for them. 

Q. You didn’t make a bid at Pigeon House, was my ques- 
tion, Mr. Hauck. A. There was not a bid, no. 
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Q. In fact you told the Corps of Engineers at Pigeon 
House you wanted $90,000 as the fee to be paid to you, 
didn’t you? A. If that was the figure. I don’t recall ex- 
actly what it was. 

Q. And they got you down to $88,000 before the end of 
that conference, didn’t they? A. No. I don’t know what 
the figures were, as of now. But I do know the original fee 
was increased. 

Q. The fee, when it was arrived at, was $88,000, Mr. 
Hauck. A. That was over and above what they originally 
talked about. 

Q. That was a case in which no bid was made, as in the 
present case? A. Yes. 

Q. Now can you tell me any negotiation you have ever 
(Tr. 270] had with the Corps of Engineers, after a bid, in 
which they volunteered to raise their price, to raise your 
price, without additional work? A. Will you repeat that, 
please? 

Q. I will withdraw the question and restate it. 

Do you recall any occasion on which you have ever been 
in a conference with the Corps of Engineers after submit- 
ting a bid, in which the Corps of Engineers agreed to give 
you more money for no more work? 

A. The only time that we bid work, leading by negotiation 
or contract, were the two Ritchie contracts. That is the 
only time. 

Q. And on the previous one you were brought down, as I 
recall your testimony of yesterday. A. They reduced the 
amount of the contract, yes. 

Q. And they brought you back in again and said others 
were willing to underbid you and would you come even 
lower? A. That is right. 

Q. So you did come even lower, and you got it on that 
basis? A. That is right. 

Q. And that is the experience, as I understand it, which 
you state encouraged you to tell Mr. McShain that you 
could go in to the Engineers and get more money, after 
your second bid? [Tr. 271] A. I didn’t tell Mr. McShain 
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we could get more money. I said we would negotiate the 
contract—meaning that we would have a chance to iron out 
any differences, either up or down. 

Q. The price was not different? A. The price? 

Q. In other words, what did you mean by this negotiation 
you told Mr. McShain about? Namely, that you could force 
the Engineers to give you more money after the other bid- 
ders were out of the picture? A. I never told anybody we 
could force the Corps of Engineers to do anything. 

Q. You had submitted a bid. A. Yes. 

Q. Now it is your position, as I understand it now, that 
was not intended to be a firm bid at all? A. No, either by the 
Corps of Engineers or ourselves. 

Q. What was the purpose of that bid? A. That was a pre- 
liminary figure to lead by negotiation to a lump-sum figure. 

Q. In other words, that bid on its own face was meaning- 
less? A. Not necessarily. 


(Tr. 272] Q. Mr. Hauck, what was it you wanted from the 
negotiation you told Mr. McShain about? A. Mr. Leonard, 
at the time we were bidding this job, as I previously stated, 
there were questions that were not resolved, there were 
qustions for which we did not have information, and there 
wasn’t time to have that information. 

Q. But you put the bid in. 


e e s * * * * . 


The Witness. There wasn’t time to do these things. 

By the very nature of the pre-bid notice, and the informa- 
tion for bidding, it stated that a bid or the proposal would 
be received, which by negotiation would arrive at a lump- 
sum figure. 

Now certainly it is conceivable, and as anyone [Tr. 273] 
would understand, that if they can reduce a bid down they 
can increase it up. Why not? There were open problems in 
connection with this. 

They didn’t ask for a firm bid. They didn’t say, ‘‘This is 
going to be your bid.”’ They said that by negotiation it will 
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become a bid. And that was the reason that I infinenced 
Mr. McShain to go forward with this bid. 

Had I for one minute or for one second thought that this 
was a final and firm bid, I would never have encouraged 
him to do it. 


By Mr. Leonard: 


Q. Do I understand that you are testifying now as to 
your beliefs? A. As to the understanding of myself, I speak 
for myself, and for the people that were around me. 

Q. But you don’t speak for the Engineers? A. The En- 
gineers were of the same opinion. I had talked to some of 
them. 

Q. Did you call up the Engineers before submitting this 
bid and say, ‘‘This is only temporary; this is only a pre- 
liminary bid’’? A. There was no need for that. 

The Court. No; just answer the question. 

The Witness. No, sir. 

The Court. Did you do it, or didn’t you? 


[Tr. 274] The Witness. No, sir. 
By Mr. Leonard: 


Q. Did you mark your bid in any way? A. No, sir. 

Q. There is no word on it about a second bid coming 
along; no word on it that nothing here shall be taken as 
final? A. No, not to my knowledge. 

Q. No condition of any kind? A. Not to my knowledge. 

Q. Hither oral or written? A. Not to my knowledge. 

Q. Now when you submitted this bid, had you read it, 
Mr. Hauck? A. I didn’t read it, no. The people who sub- 
mitted it read it. 

Q. The people who submitted it did, and you will state 
for the defendant that it had reviewed the bid before sub- 
mitting it? A. Yes, they did. 

Q. Are you familiar with the condition just above the 
signature of the McShain company? Do you recall it? A. No. 

Q. I will read it to you: 


220 


‘‘Bidders are advised that the award for this work 

will be made to one bidder on proposals No. 1 and 2. 

[Tr. 275] The right is reserved, as the interest of the 

Government may require, to accept or reject any or all 
items of any proposal.’’ 

Now I take it that your present statement is that that was 
not to mean what it said. A. That is their standard form, 
and very definitely that form would naturally be modified 
by the documents that went before it, in which they stated 
that by negotiation there would be a contract arrived at. 
And there is no question in my mind that had the Corps of 
Engineers decided they wanted to modify it, they would 
have modified it. 

Q. This is again your opinion. What did they say to you 
to bring that about? A. The very language of the original 
documents, and the procedure in the first contract. 

Q. What is the connection between the first contract and 
this contract, Mr. Hauck, to you? A. To me? 

Q. They were separate contracts? A. The experience that 
we went through. It was arrived at by negotiation. And in 
the information—— 

Q. And we will—— 

The Court. Just a minute. Let the witness answer the 
question. 

Go ahead. 

[Tr. 276] The Witness. It was arrived at by negotiation. 
And in the notice requesting bids they say that by—words 
to the effect—that by negotiation we will arrive at a con- 
tract. Why wouldn’t I assume that we would have the same 
relation we had in the first contract?—or anybody else 
would assume it, that was bidding on it. 

By Mr. Leonard: 

Q. In other words, if we had cut down the work, on the 
second contract, you would have been entitled to a nego- 
tiation? That is what you are saying? A. We were entitled 
to the negotiation of certain open questions. 

Q. Did you inform the Engineers of those open questions? 
A. I did not. 


221 


Q. Not either orally or in writing, that there was anything 
open? A. I personally did not. 


* es e e * * * * * * 


(Tr. 277} Q. This is Request for Proposals, paragraph 4, 
which provides as follows: 


‘‘Proposers should carefully examine the drawings 
and specifications, visit the site of the work, and fully 
inform themselves as to all conditions and matters 
which can in any way affect the work or the cost there- 
of. Should a proposer find discrepancies in or omis- 
sions from the drawings, specifications or other docu- 
ments, or should he be in doubt as to their meaning, he 
should at once notify the contracting officer and obtain 
clarification prior to submitting any proposal.’’ 


Did you obtain such clarification prior to submitting a 
proposal? 
[Tr. 278] A. We didn’t consider it necessary, Mr. Leonard, 
because it was—— 

The Court. Just answer the question, did you or didn’t 
you. 

The Witness. No, we did not. 


By Mr. Leonard: 


Q. Hither orally or in writing? A. No, sir. 
Q. Do you further recall, Mr. Hauck, the provision in the 
bid submitted by defendant—and I quote— 


‘«The bidder further agrees that if awarded the con- 
tract he will commence the work within 10 calendar 
days after receipt of written notice to proceed.’’ 

A. Yes. 


Q. And you did receive written notice to proceed, did you 
not? A. With the stipulation that it would be accepted or 
rejected by Mr. McShain. 

Q. You received it without protest at the time you re- 
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ceived it, did you not? A. I didn’t protest their handing it 
to me, but I did put them on notice it would go to Mr. Me- 
Shain for acceptance. 

Q. You knew precisely what it was,——A. I knew what 
the documents were. 

Q. —that it was an award, as it stated at the top, [Tr. 
279] and that it was a notice to proceed? A. Yes, sir. 

Q. And you did not at that time say, ‘‘We will not accept 
it’’? 

The Court. I think this is repetitious. 

By Mr. Leonard: 


Q. Mr. Hauck, there was a meeting on October 12, was 
there not? A. Yes. 

Q. And this was described by you in a subsequent letter 
as being a negotiation conference, was it not? A. Well, I 
used the word in that letter, if it was used. But that wasn’t 
the term. It was the use of a word rather loosely, perhaps 
inadvertently. But there was no negotiation at that meeting. 

Q. You mean now, nine years later, you want to change 
the phrase you made at the time, from ‘‘negotiation con- 
ference’’ to something else? A. The meaning of the word 
isn’t exactly the meaning that you put on it. 

The Court. Just answer the question. Do you want to 
change it? 


By Mr. Leonard: 


Q. Do you want to change it now? A. The letter speaks 
for itself. The meaning of it [Tr. 280] I would like to 
change, yes. I can’t change the wording. 

Q. How did you find out about that meeting, Mr. Hauck? 
A. By my secretary telling me that there was a call from 
the Corps of Engineers office, to come to their office. 

Q. And you called Mr. McShain, did you not, to tell him 
about it? A. Yes. 

Q. And Mr. McShain told you to go over and take Mr. 
Russell and Mr. Tippett with you? A. I don’t know that 
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he told me to take them with me. He had told me to go over, 
and I took them with me. 

Q. You stated yesterday that you had read Mr. McShain’s 
deposition? A. Yes. 

Q. Am Icorrect? A. Yes. 

Q. And do you recall Mr. McShain saying that he wanted 
you people to go in and negotiate? A. I don’t recall that. 

Q. You will accept it if he said it? A. Yes. 

Q. Now let’s identify the people at this meeting, if we 
can, Mr. Hauck. Who was there besides you three? A. 
Colonel McCutchen, Colonel Ellis, Colonel Davis. 

Q. And could you identify them for me in connection 
(Tr. 281] with this work, please? A. I don’t understand 
what you mean. 

Q. Well, Colonel McCutchen was the contracting officer, 
wasn’t he? A. Yes. 

Q. What was Colonel Davis’ function? A. He was an 
aide of the Colonel’s. I don’t know exactly. 

Q. And Colonel Ellis? A. An aide, also. 

Q. Who else was there, besides those? A. I think the 
Colonel’s secretary was there. That is the meeting, I be- 
lieve, yes. 

Q. Do you recall her name? A. Noela Davis, was it? 

Q. If I suggested the name, Noela Lewis? A. Lewis; that 
is correct. 

Q. Have you since heard that she is now Mrs. Noela 
Bradshaw? A. No, sir. 

Q. This meeting took place where? A. In the Colonel’s 
office, 1st and W. 

Q. And you were seated around a large table? A. Yes. 

Q. And Mr. Tippett had brought with him a portfolio of 
[Tr. 282] his figures? A. He had a briefease with some 
figures in it, yes. 

Q. And Mr. Tippett and Mr. Russell were the two esti- 
mators on the job? A. Yes. 

Q. So that you had available to you at that meeting, for 
whatever purpose the meeting was held, all of the necessary 
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information to negotiate any price involved? A. No, I did 
not. I did not have all of the needed information, because 
we knew there had been a serious mistake. We had been 
working on it, but we did not have that information. 

Q. And you told the Engineers that? A. I don’t think I 
did, no. 


Q. As of the moment, Mr. Hauck, is your memory only 
that you don’t know whether you did or you didn’t? A. My 
memory is that I did not. 

Q. Your best recollection is that you did not, at the 
present? Right? [Tr. 283] A. Yes. 

Q. Now when you received the invitation from the En- 
gineers to come over, had you already known that they had 
expected to be able to give this bid out by October 5?—to 
give the award out by October 5. A. I don’t recall that I 
did, Mr. Leonard. 

Q. Does it refresh your recollection, Mr. Hauck, if I 
mention your testimony yesterday of asking for the addi- 
tional days between October 5 and October 12? A. Yes, I 
asked that. 

Q. And was that based upon the original presumption 
that they would get this awarded by the 5th of October? A. 
No. That was based primarily on the fact that they—I 
believe the documents were dated that date. 

Q. October 5? A. I believe they were. Or there was some 
intimation that caused me to do it. At the moment I don’t 
know just why I did it. 

Q. In any event, for whatever reason, Mr. Hauck, you 
wanted this additional time because you felt this meeting on 
October 12 was late, later than it should have been? A. No. 
No. The reason I asked that, as I explained yesterday, there 
was a penalty of $5,000 a day, and I was exploring certain 
things in this preliminary meeting that I might report to 
Mr. McShain. And I knew some of the things [Tr. 284] 
that would be brought about. One of them, I was concerned 
about the time of the contract and I was concerned about 
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the penalty. And I was trying to determine, for information 
for myself, as much as anything else, whether or not there 
would be an extension in case there was a contract. That 
was the purpose of asking that. 

Q. You call this a preliminary meeting. Is that a matter 
of your opinion, Mr. Hauck, or was that stated to you by 
someone? A. Well, that was a matter of my opinion. I 
didn’t know it could be anything else, because I made it very 
clear to them that I was not accepting the contract. 

Q. When Colonel McCutchen’s office called you to ask you 
around to this meeting, in what way did they limit the sub- 
jects to be discussed? A. There wasn’t any limit. 

Q. In what way did they limit the amount of time you 
would have to discuss them? A. None. 

Q. In other words, the Engineers put neither a limit on 
the subject-matter to be discussed, nor did they put a limit 
on the time of discussion of these matters? A. None that I 
recall. 

Q. The Army had present there at that table its full team 
on this contract, did it not? [Tr. 285] A. I wouldn’t be able 
to say that. I don’t know who the team was. 

Q. As far as you know, they had at least present the con- 
tracting officer and two assistants? A. Yes. 

Q. In so far as anything the Corps of Engineers has 
stated, do you know of anything which limited, on their part, 
any negotiation you wanted to have at that time? A. Well, 
the only way it was limited was the fact that their mind was 
made up and they said, ‘‘Here is the Notice to Proceed,”’ 
and the Notice of Award was to that effect. And they asked 
me if I had the authority to accept it, and I told them no, 
that I would take it under the proviso that I would send it to 
Mr. McShain for his action. Now that’s exactly the essence 
of it. 


[Tr. 286] Q. After this discussion, did you call Mr. Me- 
Shain? .A. I did. 
Q. Mr. Hauck, I am going to ask you to look at Defend- 
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ant’s Exhibit 5, in evidence, the Abstract of Bids, in con- 
nection with some questions on the bid which was made 
(handing). 

Can you tell me, Mr. Hauck, of your memory, whether 
Mr. McShain was the low bidder on Proposal No. 2? A.I 
don’t seem to be able to identify Proposal No. 2 on here, 
Mr. Leonard. 

Q. Proposal No. 1 I believe is just about the first line. 
A. It is Bid No. 1, Bid No. 2. Is that what you mean? 

Q. No; those are the different bidders. If you will look 
at the extreme lefthand column, the Proposal No. 1 and 
then Proposal No. 2, with the items. A. Proposal No. 1 
at the top, yes. 

Q. That is right. And then the totals are over. [Tr. 287] 
A. Yes. 

Q. But do you happen to have a memory, without this 
document, whether Mr. McShain was low on Proposal No. 
2, or not? A.I don’t recall. 

Q. Now does the document refresh your recollection in 
that respect !—if you will look at the totals, please. A. Yes, 
it appears to be low. 

Q. Will you check the last page, please, the bid of Thomp- 
gon-Starrett. A. Thompson-Starrett is lower. I hadn’t 
seen that. 

Q. Do you have a memory, Mr. Hauck, that among the 
various items in Proposal No. 2 the defendant was more 
than a quarter of a million dollars higher than the low 
bidder, and more than 15 times as much? 


[Tr. 288] Q. Do you recall any discussion of that at the 
time? A. No. 

Q. Do you have any memory that your high bids as well 
as your low bids were corrected in connection with this re- 
vision that was made to show mistake at a later date? A. 
No. 

Q. Were any figures brought down at all? A. Not with- 
out examining it I don’t remember, Mr. Leonard. 
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Q. You don’t know of any that were brought down? <A. 
No. 

Q. I will ask you, Mr. Hauck, to look at Defendant’s Ex- 
hibit 6 (handing), and if you will take each of the items 
which differs between the original and revised columns, 
and tell me the basis for the revision, please, to the extent 
of your knowledge. A. Well, that’s impossible for me to 
do, Mr. Leonard, without studying this situation. This is 
a bid prepared or a proposal prepared by Mr. Tippett. I 
wasn’t familiar with the full detail of it, and I don’t know. 

Q. You are unable, then, to explain the difference in 
meaning of these figures? A. I can’t personally without 
research or something of that sort. 


(Tr. 290] Q. Mr. Hauck, will you tell me the first occa- 
sion, to your knowledge, on which the defendant informed 
the Corps of Engineers or anyone on their behalf, in writ- 
ing or orally, that the defendant was claiming a mistake 
had been made in its bid. A. It is my recollection that Mr. 
McShain discussed these questions with Colonel McCutchen 
on October 24, and a subsequent meeting which was what? 
—November 14. 

Q. In your testimony yesterday am I correct in stating 
that you thought that the mention of mistake had been put 
in the letters which Mr. McShain wrote after the meeting 
of October 24th, and you then examined the two letters? 
A. I did. 

Q. And there was no mention of mistake in them? A. 
That is correct. 

Q. Now do you have a recollection that at the meeting 
[Tr. 291] of October 24 you stated to the Engineers that 
the only difficulty you could see in going ahead with the 
contract at that time was that possibly you had bid a little 
bit low on the concrete but that you could get by with it? 
A. No. No, I didn’t put it in those words at all. And I 
am not certain that it was at that particular meeting. But 
I do know that at one of the meetings I did mention that 
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one of the places where we were in error was the pricing 
of the concrete. Now I didn’t say that it was the only one; 
nor did I say it was only a little bit, or anything else. I 
merely made a statement that one of the places or the areas 
in which we were low was in the pricing of the concrete. 

Q. Have you read Mr. McShain’s affidavit which was 
submitted to the Comptroller General, Mr. Hauck? A. I 
have read, if that is the affidavit, yes, sir, I have read his 
affidavit. I guess there was only one. 


[Tr. 292] Q. Mr. Hauck, I will read to you a paragraph 
from the affidavit which has just been admitted as Plain- 
tiff’s Exhibit 17, and will ask you in what particulars, if 
any, you now disagree with the statements there made— 


“This meeting of November 14, 1951, lasted about 
an hour and a half. During the course of this confer- 
ence Mr. Hauck indicated that in his opinion the most 
serious mistake covered the concrete, and that perhaps 
the other items involved could be so arranged as to 
avoid any serious loss. However, [Tr. 293] I immedi- 
ately called Colonel McCutchen’s attention to the fact 
that I personally was familiar with the figures, having 
studied them carefully with our estimates, and con- 
trary to what Mr. Hauck thought, I was certain that 
the mistakes were of a much greater magnitude and 
that I disagreed entirely with Mr. Hauck’s thinking 
at that time. Furthermore, in view of the fact that 
Mr. Hauck is not in any way responsible for the esti- 
mating of the job, I stated to Colonel McCutchen that 
Mr. Hauck’s opinion at that time, as compared with 
the opinion of the men who estimated the job, as well 
as myself, could not be accepted. This statement by 
Mr. Hauck and my repudiation of it were made at the 
meeting of November 14th and not, as I am informed 
the Army file states, at the meeting of October 24th.”’ 
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The Court: And what is your question to the witness? 


By Mr. Leonard: 


Q. Is that a correct recital of the facts as you now recall 
them? A. I don’t recall saying that the rest of the items 
could be worked out without a serious loss. I don’t recall 
that. 

s e s o te 7 s s . e 


(Tr. 294] Q. Mr. Hauck, I read to you the following 
paragraph from Plaintiff’s Exhibit 18 and ask whether it 
refreshes your recollection as to the conversation at the 
meeting on October 24. This is a memorandum signed by 
Alan J. McCutchen, Colonel, Corps of Engineers, and en- 
titled ‘‘Subject: Conference on Labor, Primary Site, Camp 
Ritchie, Maryland,’ ‘‘Memorandum for the Record,’’ ‘‘24 
October 19517’— 


‘“‘Mr. John MecShain and Mr. Paul Hauck met with 
the District Engineer and Lt. Col. Davis, this date, 


to discuss the Primary Site, Camp Ritchie. Mr. Me- 
Shain stated that he was willing to go ahead with 
[Tr. 295] the job, although he realized that his bid 
was considerably under his competitors. Mr. Hauck 
stated that the proposal had been studied again and 
that the only item they had any doubts about was pos- 
sibly the unit price for concrete.’’ 


A. I do not agree with that. 
The Court: You what? 
The Witness: I do not agree with it. 


By Mr. Leonard: 


Q. You now say that that is an incorrect statement? A. 
I do. I didn’t say that. 

Q. Mr. Hauck, do you recall making the following answer 
yesterday with respect to the contract?— 
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‘‘We didn’t have any labor problems or difficulties. 
That was a difficulty which was entirely the Govern- 
ment’s problem.’’ 


A. I said that. 
Q. Mr. Hauck, I ask if you were asked the following 
questions and gave the following answers on deposition. 
Mr. Robb: May we have the page, Your Honor? 
Mr. Leonard: 102. 
By Mr. Leonard: 
Q. (Reading:) 

“Question: What type of relief were you looking 

for? 
[Tr. 296] ‘‘Answer: Well, I was trying to find out, 
first of all, if the Corps of Engineers could adjust it, 
or if they could prevail through their labor relations 
people, which for problems of that kind they made 
their labor relations people available to try to adjust 
it with the internationals of the trades; and I think 
they were working on it. 

“‘Question: But theirs was merely cooperation with 
you, wasn’t it? In other words, the burden of the 
wage scale was still yours? 

“‘Answer: That’s right. 

“Question: And that was true also in the Primary 
Site? 

‘‘ Answer: Yes.’’ 


Do you recall having been asked those questions and 
made those answers? A. I don’t recall it. But if it is in 
the record, I must have made those answers. 

Q. Do you recall having been asked the following ques- 
tion and made the following answer, at page 103!— 


“Tt was your responsibility under your bid to get 
the labor at whatever you had to pay for it? 
‘¢ Answer: That’s right.”’ 
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A. Yes. It was our problem to get the labor, but not 
where the rate was mis-determined, no. 
(Tr. 297] May I explain? 

The Court: No. 


By Mr. Leonard: 


Q. Mr. Hauck, do you recall in the conditions and speci- 
fications of this contract that the contractor was required 
to satisfy himself as to the availability of labor at the 
prices specified, before bidding? A. That is the general 
specification. No doubt that was in there, yes. I don’t 
recall this particular specification. 

Q. And in this particular contract you feel you were 
excused from that responsibility? A. On the basis that 
there was a serious dispute between the Labor Depart- 
ment, which is a Government agency, and the Interna- 
tional Union of the Plumbers and the Steamfitters, as to 
the prevailing rate in that territory. 

Q. This was a union disagreement? A. A union disagree- 
ment. 

Q. And that disagreement had started in September, 
had it not, Mr. Hauck? Do you remember? A. Yes. 

Q. Before you bid, you knew about it, because it in- 
volved your other contract? <A. Yes. 

Q. So that when you bid on this you knew you were 
[Tr. 298] faced by this very difficult labor problem which 
was already existing up at Camp Ritchie? A. We knew 
of it. 

Q. And in the specifications do you recall it being stated 
that the rates determined by the Secretary of Labor are 
the minimum wages to be paid? A. Yes. 

Q. There was no limitation on your paying more than 
that, was there? A. No. 

Q. Any labor difficulties which the defendant encoun- 
tered in this matter was a difficulty of wanting to get the 
labor at lower prices than labor was asking? A. No. 

Q. You mean there was a union jurisdictional ques- 


2 
tion as well? A. It wasn’t a union jurisdictional question. 
I understood your question to say that we were trying to 
get labor at lower than the rates they wanted. 

Q. No. A. Then I misunderstood you. 

Q. Let me rephrase it, then, Mr. Hauck. 

As I understand the labor dispute you were then hav- 
ing, you wanted to pay the minimums, in other words, the 
listings. You wanted to pay those amounts and no more. 
Am [Tr. 299] I correct? A. We wanted to pay the rate 
which was originally prevailing in the territory, which was 
the Hagerstown rate and which was the rate set up in 
the specification. 

Q. Correct. But in the specification, I think, as you have 
just noticed, it was set up as a minimum rate. A. That 
is right, yes, it was. 


(Tr. 301] Q. One last matter, Mr. Hauck. Are you fa- 
miliar with the contract on Camp Ritchie proper, fairly 
familiar with it? A. Well, I don’t remember it in detail. 

Q. But you know about the contract? A. I know of 
the contract, sure. 

Q. Were you in charge of supervising its performance? 
A. Yes. 

Q. When was it performed? A. I believe in August 
and September, of 1951. 

Q. Didn’t it continue thereafter for about a year? A. 
Yes, a very small part of it, for a while afterwards, yes. 

Q. Your very small figure, I take it, refers to two and 
a half million dollars? A. Well, you said a year. There 
was very little of it after six months, or something of that 
sort. 

Q. Now on that particular contract did you have a dis- 
putes clause in the specifications? A. Yes. 

Q. And did you have a termination and partial termina- 
tion clause? A. Yes. 

Q. And was that contract so written as to provide that 
you could make a claim for any difficulty or damage that 
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was [Tr. 302-305] occasioned by this second cutback? A. 
I don’t know as to that, Mr. Leonard. 


[Tr. 306] Q. Was such a claim made, Mr. Hauck? Was 
a claim made for advances by reason of partial termina- 
tion of the Ritchie proper contract? A. Not to my knowl- 
edge. 

* * * ° * ao * s * 

[Tr. 307] Redirect Examination by Mr. Robb: 

Q. Mr. Hauck, Mr. Leonard read to you from your de- 
position at page 45, two or three questions and answers, 
and asked [Tr. 308] you if you remembered that, and 
you said that you did. 

I would like to read the preceding paragraph or two 
starting on page 44. 

If counsel has no objection, if the Court pleases, I will 
state that the discussion was about some other cases, and 
then this answer came: 


I don’t have the record; I would have to get it. But 
I have known in conversations with other contractors 
during the period of that time when they were doing so 
much of the negotiated work—they very frequently 
—I shouldn’t say very frequently—but they did change 
the amounts of the contracts before they actually were 
in the contract. So that we had no feeling at all that 
there would be any restriction against adjusting a con- 
tract up. As a matter of fact, I think in one of our 
conversations with Col. McCutcheon he told Mr. Mc- 
Shain that he had the authority to do that. I’m quite 
sure that occurred in one of the meetings with Mr. 
McShain. He had the authority to accept this contract 
for what he thought was right, and that was the thing 
that Mr. McShain was talking to him about in one of 
the meetings that he went down to see him, told him 
that they had pointed out to him that he had—he was 
very—well he asked the colonel—He said to him in 
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the first instance, in the first contract, you called all 
the bidders in and talked to them; in this one, you 
haven’t called in any of them. Why? And he admitted 
he [Tr. 309] had called them in, or he had called them, 
and they said that there was no use in coming in if 
the price was so low. And he frankly admitted that 
some of them had said to him that apparently we had 
made a mistake and didn’t see how we could do the 
job. And that is what Mr. McShain said, that he had 
to have some relief. 

Question: How did you know this? 

Answer: I was there with him. I went with Mr. 
McShain. 

Question: When was this meeting? 

Answer: Well, it was either the first or second meet- 
ing that Mr. McShain had with the colonel after the 
meeting of the 12th, of October the 12th, whenever 
those meetings were. Mr. McShain went down there 
two or three times to see Col. McCutcheon, and Mr. 
McShain pointed out to him— 

Question: This was all after the cancellation of the 
Camp Ritchie Proper Contract? 

Answer: Exactly so. 


Do you recall that testimony? A. Yes. 

Q. Was your long answer that I read to you true? A. 
Yes. 

Q. Is there any question, Mr. Hauck, whatever you may 
have said this being before or after the cancellation of 
the first contract, that the first meeting you had with 
Colonel [Tr. 310] McCutchen and Mr. McShain was on 
October 24% A. Yes. 

Q. That’s when it was? A. That’s when it was. 

Q. And the first contract was not cancelled until the 5th 
of November, is that right? A. That’s correct. 

Q. Now, Mr. Leonard—or rather, in response to a ques- 
tion from Mr. Leonard, you mentioned some negotiations 
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about the contract that you called the Pigeon House con- 
tract? <A. Yes. 

Q. Tell us about that? A. Well, that—there were com- 
munications stations which the Corps of Engineers were 
building —— 

Q. That wasn’t to house pigeons? A. Oh, no; no, indeed. 
That just happened to be the name of the building. There 
were some communication centers being built, and we were 
called in to negotiate for the construction of them. And 
we did. We prepared a budget estimate, went and talked 
with them, I believe on two, perhaps three, occasions, and 
finally came to the settlement as to the contract, and the 
amount and that sort of thing. 

Q. You say you prepared an estimate on what? A. On 
some information which they gave us, drawings, and the 
information and that kind of thing. 

Q. When you got through, was your final price more or 
[Tr. 311] less than you started out with? A. More. 

Q. Now, Mr. Leonard read you a section from the speci- 
fications, I think about obtaining clarification of things 
that weren’t clear to you, and asked you whether you tried 
to obtain any clarifications. You said no—do you recall 
that? A. Yes. 

Q. Why didn’t you? <A. Because it was to be a nego- 
tiated contract. There was no need to go into detail at 
that time. 

Q. Mr. Leonard showed you Defendant’s Exhibit No. 5, 
which is this abstract of bids, and asked you whether or 
not the Thompson-Starrett Company wasn’t lower than 
the McShain Company on the second proposal. You re- 
sponded that they were. Will you tell us how much lower? 
I don’t think you were asked that question. A. Sixty- 
seven thousand dollars. 

Q. Sixty-seven thousand dollars? A. Approximately. 

Q. And what was the total amount on the second pro- 
posal? A. On the second proposal? 

Q. Yes, sir? A. The proposal number two for McShain, 
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one million seven hundred fifty-two thousand six hundred 
and twenty-five dollars. 

[Tr. 312] Q. Thompson-Starrett then on that particular 
part of the bid was sixty-seven thousand dollars less, right? 
A. Yes. 

Q. Now, what was Thompson-Starrett proposal for— 
for the whole job? A. Well, their total proposal was eleven 
million three hundred seventy-four thousand four hundred 
twenty dollars. 

Q. Who was the top bidder on the whole job? A. Thomp- 
son-Starrett. 

Q. Now, Mr. Leonard asked you some question about 
the labor situation. 

Could you explain that to us, Mr. Hauck? A. Well, I 
would like first to say that we had no labor difficulties or 
labor disputes as far as we were concerned, that is, the 
McShain Company was concerned. Our relation with labor 
has always been very good—with the unions has always 
been very good. It is a matter of more or less pride with 
me that we get along with our people. There was no such 
dispute as to us trying to get people to work for less money 
or conditions at the job or things of that nature. The dis- 
pute was between the Department of Labor, along with the 
Corps of Engineers, and the International Union of Steam- 
fitters and Plumbers, in that the International Union of 
Steamfitters and Plumbers contended that the Department 
of Labor had not, under the Bacon-Davis Act, set forth 
the right wage for the territory. 

[Tr. 313] Now, it is common practice for all contractors 
doing government work to pay the rates which are deter- 
mined by the Department of Labor, set up in their specifi- 
cations. Under the law, you cannot pay less, and you— 
that is the rate in some instances—the rates are somewhat 
higher than the going rate in the territory. That is deter- 
mined by the people of the Department of Labor that set 
these rates. We were perfectly willing to pay the rates set 
up in the specifications. There was no question about 
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that, but the International Union of Steamfitters and 
Plumbers would not supply men for those rates. They 
contended that they were the Hagerstown rates. They 
contended the Baltimore rates applied, and that the men 
would not work until the rates were changed. 

Q. Let me ask you this: Whether or not you were willing 
to have the rates raised? A. We were perfectly willing to 
have the rates raised. 

Q. By whom? A. By the Department of Labor. 

Q. Let me ask you this: Whether or not, if the rates 
had been raised by the Department of Labor, would there 
have been a change—your contract accordingly adjusted? 
A. Under the law we would be compensated for the differ- 
ence in the rate. 

Q. That was the situation? A. That was the situation. 


° ° oe * * ° * . * . 


[Tr. 315] Q. (By Mr. Leonard) Did you so testify this 
morning that your only previously negotiated contract of 
this type was with the prior Camp Ritchie contract? A. 
Let me collect my thoughts. I said this morning that the 
only two contracts that I knew where they put in a pre-bid 
conference and had the contractors prepare an estimate 
which by negotiation would lead to a contract—that’s what 
I wanted to say. If I said something different, I didn’t 
mean to, but that is what I mean to say, that those are the 
only two to my knowledge I had anything to do with. 

Q. The previous one at Camp Ritchie and this one? A. 
That’s right. 

Q. So when you speak about it being a negotiated con- 
tract, in your experience, you are only talking about the 
prior Ritchie contract, nothing else? A. That’s right. 

Q. And, based upon that one illustration where your 
price was brought down, you took this position that you 
could bring the price up, is that correct? A. It never 
occurred to me that it couldn’t be equitably done either 
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[Tr. 317] Q. (By Mr. Leonard) Mr. Hauck, you stated 
that that answer in your deposition that was read to you 
by Mr. Robb was correct. 

I will reread to you one sentence, and ask if you will 
still agree—it is speaking of Mr. McCutchen—and I quote: 

He had the authority to accept this contract for what 
he thought was right. A. You are reading out of context. 
I don’t know what it was, Mr. Leonard. 

Q. I will read more of it to you: 

As a matter of fact, I think in one of our conversations 
with Col. McCutcheon he told Mr. McShain that [Tr. 
318] he had the authority to do that. 

—that was the adjustment upward— 

I’m quite sure that occurred in one of the meetings with 
Mr. McShain. He had the authority to accept this contract 
for what he thought was right—— 

The Court: What is your question to the witness? 

Q. (By Mr. Leonard) Do you agree that that is a cor- 
rect statement of Mr. McCutchen’s authority in this record 
as far as you were concerned? A. He was the contracting 
officer. He would use his judgment, yes. 


(Tr. 341] (Mr. Parkinson took the witness stand and Mr. 
Robb read the questions and Mr. Parkinson the answers 
in the deposition of Colonel Alan J. McCutchen, as fol- 
lows:) 

Mr. Robb: Deposition of Colonel Alan J. McCutchen, 
taken pursuant to notice on Friday, April 27, 1956, in the 
office of George F. Shea, Esq., Tower Building, Washing- 
ton, D. C. 


Question: Are you familiar with the negotiations and 
transactions between the United States Government and 
John McShain, Incorporated, in regard to certain [Tr. 
342] construction work at a place near Camp Ritchie, Mary- 
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land, in the fall of 1951, which was known between the 
parties by the term Primary Site? 


—page 3— 

Answer: I am. 

Question: What was your position at that time, Colonel 
McCutchen? Answer: I was District Engineer for the 
Washington Engineer District, U. S. Army. 

Question: Where were you located? Answer: First and 
Douglas Streets, Northwest, Washington, D. C. 

Question: What was the organizational setup at that 
time? Who was your immediate superior, and who was 
the Chief of the entire Office of the Corps of Engineers? 
Answer: My office was a field agency of the Office, Chief 
of Engineers, located here in Washington. My immediate 
superior was the Division Engineer, North Atlantic Divi- 
sion, located in New York City, whose immediate superior, 
in turn, was the Chief of Engineers here in Washington. 

Question: What was the name of the officer in the New 
York Division? Answer: Colonel F. F. Frech. 

Question: His title was—— [Tr. 343] Answer: Division 
Engineer, North Atlantic Division. 

Question: What territory, roughly, did that North At- 
lantic Division cover? Answer: It comprised, roughly, the 
States of New York, Pennsylvania, Delaware, New Jersey, 
Maryland, the District of Columbia, and Virginia. 

Question: Now, was the contact of your own office made 
through the Division Engineer to the Chief of the Corps 
of Engineers in the same manner as would the contact be 
between any Division Engineer in one of those States; in 
other words, did you make direct contact to the Chief of 
the Corps of Enginers? A. Answer: No, not as a general 
rule. Our general instructions were that all matters would 
be routed to the Chief of Engineers through the Division. 

Question: Who was the Chief of Engineers during the 
fall of 19512 Answer: General Louis A. Pick. 
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—Skip down to the bottom of the page— 


Question: Did they hold those respective offices through- 
out the period of the dealings of the Government with John 
McShain, in this Prime Site matter, up to the time, I will 
say, when the matter was referred to the Secretary of the 
Army, which I think was in the latter part of December, 
or in December, 1951? [Tr. 344] Amswer: They did, in 
that period. 


—Now, we’ll turn to page 19, the bottom— 


Question: Had you discussed any question of a mistake 
in the McShain proposal on the Primary Site with anyone 
between October 2, 1951, and November 14, 1951? Answer: 
I had not. 

Mr. Robb: I think you read the wrong answer. It’s 
on the next page. 

Mr. Parkinson: Oh, I see. 

Question: Had you discussed any question of a mistake 
in the McShain proposal on the Primary Site with anyone 
between October 2, 1951, and November 14, 1951? Answer: 
The only discussion I recall is with the representative of 
the North Atlantic Division at the time, who was in my 
office at the time immediately following the opening of bids, 
and whether the term ‘‘mistake’’ was used, I am not able 
to say. I think the language was something to this effect: 
“Do you think McShain knows what he is doing?’”’? And 
the conclusion was: ‘‘Yes, he knows what he is doing.’’ 

Question: Who was that representative, Colonel? An- 
swer: That was Mr. Clarence Boesch, who was the Prin- 
cipal Engineer for the North Atlantic Division. 

Mr. Robb: Now, will you turn to page 35, please, sir; the 
bottom of the page: 

Question: I believe I have asked you, Colonel [Tr. 
345] McCutchen, the name of the representative who was 
present at the opening of the bids. 

Mr. Leonard: Representative? 

The Witness: Representative. 
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Question: Representative of the Atlantic Division? An- 
swer: North Atlantic Division, yes, Mr. Clarence Boesch. 

Question: B-o-e-s-c-h? Answer: Yes. 

Question: What was his function there? Answer: He 
was representing the North Atlantic Division Engineer. 


—Now, turning to page 37— 


Question: Now, you have stated that Mr. Boesch made 
that remark to you about the—or question to you, about 
the McShain bid. 

Was that at the opening? Answer: It was immediately 
following the opening, in my office. 

Question: In your office? Answer: Only he and I were 
present. 

Question: And how long did the opening of the proposals 
take, in time, roughly? Answer: Approximately half an 
hour. 


—Now, turn to page 39— 


Question: The remark that he put to you in regard 
[Tr. 346] to the McShain proposal was in the nature of an 
inquiry or question, ‘‘Do they know what they are doing?”’ 
I believe he said. Answer: It was an item of discussion 
that he was bringing up with me. 

Question: And did you respond to his remark or ques- 
tion, whether it was? Answer: I don’t recall exactly what 
my response was in that instance. 

Question: But you did make a response? Answer: I 
made a response, the exact nature of which I don’t recall. 

Question: Do you recall whether you told him they did 
know what they were doing, or you didn’t know whether 
they knew, or they didn’t know? Answer: I recall that 
our agreement together was that they did know what they 
were doing. 

Now, the details leading to that conclusion, I do not 
recall in complete recollection. 

Mr. Leonard: Colonel, when you say ‘‘agreement,’’ are 
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you talking about opinion, the opinion of both of you, or 
what? 

The Witness: The opinion of both of us, arrived at that 
time from our discussion, the details of which I don’t recall, 
was to the effect that McShain knew what he [Tr. 347] was 
doing. It was Mr. Boesch’s conclusion and mine. 

Mr. Leonard: I wanted to get away from your former 
word ‘‘agreement.”’ 

The Witness: Yes. 

Mr. Murray: Would you go back to the questioning 
before Mr. Leonard’s question? 


(The record was read by the reporter.) 
By Mr. Murray: 


Question: In that answer, you said ‘‘The agreement be- 
tween us.’? Whom did you refer to by ‘‘us’’? Answer: 
Speaking of Mr. Boesch and myself. 


—Now, skipping the next couple of lines— 


By Mr. Murray: 


Question: Now, I understand that your testimony is, 
Colonel, that you and Mr. Boesch in this conversation in 
your office concurred in the view that McShain did know 
what it was doing in its proposal; is that what you mean 
to say? Answer: That is right. 

Question: Now, was that concurrence in views between 

you the result of a discussion at that time? Answer: The 
result of a relatively brief discussion. Question: Now, 
neither one of you had analyzed the proposal yet, I take it. 
Answer: That accounts for its being a relatively brief dis- 
cussion and a tentative conclusion at that time. 
[Tr. 348] Question: Do you recall what you—what views 
you expressed? Answer: I do not have any definite accu- 
rate recollection of the views that I expressed, other than 
this conclusion. 

Question: Do you recall any views that Mr. Boesch ex- 
pressed? Answer: No, I do not. 
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Question: Now, is it true, then, that as of that time, that 
is to say, immediately after the proposals were opened, you 
were of the view that no mistake had been made in the 
proposal? Answer: I was of the view that no mistake 
had been made. 

Question: Do you recall what you said to satisfy Mr. 
Boesch of that point, on that point? Answer: No, I do not. 

Question: Were you very positive in your view, or was 

there some doubt about it? Answer: As I have indicated, 
our conclusion then was tentative, because we had not yet 
had an opportunity to make a detailed analysis of the bids. 
We merely opened them and ordered that they be tabulated 
for that analysis which was to come later. 
[Tr. 349] Question: When was that analysis completed? 
Answer: That analysis was made by me, I believe, the 
next day, or certainly shortly after the time that it took 
to complete the tabulation. 

Question: Did that confirm your conclusion that no mis- 
take had been made? Answer: It did. 

Question: So that you never did inquire of the contractor 
whether he had made a mistake? Answer: I did not ask 
the contractor in those words—‘‘Have you made a mis- 
take?’’ 


—Now, skip to page 44— 


Question: Why were you satisfied, on October 2nd, be- 
fore you had analyzed the McShain bid, that no mistake 
had been made in it? Answer: I believe I have indicated 
that that conclusion was a tentative one, prior to my oppor- 
tunity to analyze the bid sheet, which was done on October 
the 3rd, to my recollection—or certainly directly following 
the tabulation. 

Question: Why did you reach the conclusion, tentative, 
as you have described it, that no mistake had been made 
in the bid before you analyzed the bid? Answer: I reached 
the tentative conclusion on the basis of my knowledge of 
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the advantages McShain enjoyed [Tr. 350] over his com- 
petitors on this particular job. 

Question: What were those advantages, as you knew 
them at that time? Answer: Those advantages, which were 
confirmed in my examination following the tabulation of 
the bids, were the fact that McShain—— 

Question: Let me interrupt that, Colonel. I don’t wish 
to cut you off from that last remark, but I had rather 
confine my question—— Answer: All right. 

Question: —for the time being to the views which you 
had on October 2nd, before you had analyzed the bids. 

What reasons, as you now recall them, operated in your 
mind, on October 2nd, to the tentative conclusion that 
McShain had not made a mistake in its proposal—I’m sorry, 
I beg your pardon; I think there was a previous question. 

You have stated that because of known advantages, of 
advantages to McShain in getting that particular contract 
—I will ask you now to state what advantages do you refer 
to which were in your thinking and mind on October 2nd, 
before you analyzed the proposal. Answer: I knew then 
that McShain was already in residence, with a working 
force, at Ritchie ; I knew that he had expressed to my people 
an intense interest in this [Tr. 351] job; I know from 
McShain our previous contacts with him, and the work he 
was doing for us at the time, to be a shrewd and astute man- 
ager, well established in the area of Washington, Baltimore, 
and Philadelphia, with working arrangements with subcon- 
tractors in this area; and I know that none of his competi- 
tors in this bidding had those same advantages for this 
work. 


—Now, turn to page 46— 


Question: What advantages of the McShain organization, 
which you have mentioned, was Mr. Boesch, in your belief, 
unfamiliar with on October 2nd? Answer: Mr. Boesch, in 
his position as Principal Engineer in the North Atlantic 
Division, had an opportunity to know the scope of work 
and the reputation of the McShain organization almost to 
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the extent equal to mine, if not greater, because his territory 
covered Philadelphia, as well, where Mr. McShain was 
also operating. 

Question: Now, when he raised the question with you 

whether McShain knew what it was doing, you knew that 
he knew the advantage McShain had in his favor, as well 
as you would know it, didn’t you? Answer: I knew that 
Mr. Boesch had the acquaintanceship with McShain and 
his advantages which was about equal to mine. 
[Tr. 352] Question: What reason did he state for raising 
the question that the proposal must be low? I am, of 
course, not attempting to quote him. Referring to the 
statement he made, ‘‘Did they know what they were do- 
ing,’? what reason did he give for raising that question? 
Answer: I don’t recall Mr. Boesch’s exact words, whether 
he elaborated a reason at that time. 

Question: Did you give any reason for assuring him that 
they had not, that McShain had not made a mistake? An- 
swer: As I have indicated before, I believe, I do not recall 
the exact details of that discussion. 


—Now, turn to page 48— 


Question: Now, you have stated that the organization, 
McShain organization, was on the field or on the site or 
near it. Answer: Yes, sir. 

Question: Was that a trivial reason or an important one? 
Answer: That is a very important reason. 

Question: Why were they on the site? Answer: Because 
they had, with our office, the contract for the construction 
at Camp Ritchie Proper, in the amount of some nine mil- 
lion dollars. 

Question: You regarded that important advantage as 
one which would continue with them, did you? [Tr. 353] An- 
swer: I had no reason to believe at that time that it would 
not continue. 
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[Tr. 354] ‘‘Q. Do you recall how long it took—how long 
the plans and specifications were in preparation? How long 
it took them to prepare them? A. I do not; only generally. 

“<Q. Can you give us some general idea how long it 
would taket A. Yes, I can give you a general idea. Ap- 
proximately six months.”’ 

Mr. Robb: Now if you will turn to page 25. 

“<Q. What was this type of contract? What do you call 
this type of contract? A. We call this type of contract a 
negotiated contract, to distinguish it from one formally 
advertised, in which everyone was free to submit a proposal. 

In this instance, we selected the bidders and invited them 
to submit proposals. 

“<Q. Who made the decision to use this particular type 
of contract? A. I did. 

“‘Q,. Had you used that type of contract before? A. I 


[Tr. 355] ‘‘Q. Do you recall on how many occasions it 
had been used before? A. It had been used with McShain, 
in the case of the Camp Ritchie Proper work. 

It had been used at the Primary Site with the firm of 
§. A. Healy, who eventually got the work, for the-excava- 
tion portion of that contract, that work. 

There were numerous other smaller instances, that I 
don’t recall specifically.”’ 

Mr. Robb: Now will you turn to page 28, please. 

“Q. Do you recall the reasons why you chose the nego- 
tiated type of contract in this matter? A. We chose the 
negotiated type contract in this matter in order to assure 
ourselves of the capacity to reach an early award and notice 
to proceed. We announced that purpose in our pre-bid 
conference.”’ 

Mr. Robb: Now turn to page 30, in the middle of the page. 

‘¢What was the reason for there not being a bid bond 
required in this matter? A. We were not requiring bid 
bonds for any of our negotiated contracts at that time. We 
reasoned that the bid being subject to change by negotia- 
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tion, it was not then something that—a company could be 
required to put a bond on.”’ 
[Tr. 356] Mr. Robb: Will you turn to page 32. 

““Q. Now, you have stated that the negotiated type of 
contract allowed the Government to make adjustments. 
Could the Government in this case have made adjustments? 
A. The Government could have made adjustments; yes, sir. 

“<Q. Did it? A. It did not. 

““Q. Could it have made adjustments which would either 
increase or decrease the cost? A. It could have. 

“Q. Could the contractor make adjustments? A. He 
could ask for adjustments. 

“‘Q. If he asked for adjustments, what would determine 
whether he got them? A. Whether or not his request for 
adjustments received approval of the Contracting Officer, 
and depending on the size of the adjustment, the action of 
the Contracting Officer’s superiors.”’ 


[Tr. 357] Mr. Robb: May it please the Court, we offer 
in evidence Exhibit No. 9 for identification. 

Mr. Leonard: No objection. 
[Tr. 358] Mr. Robb: It being a memorandum to Mr. C. BR. 
Boesch, North Atlantic Division, Corps of Engineers, U. S. 
Army, New York 7, New York, ‘‘Subject: Camp Ritchie,”’ 
dated 9 November 1951, signed ‘‘Alan J. McCutchen, Col- 
onel, Corps of Engineers.”’ 

The Court: The exhibit will be admitted in evidence. 


(The memorandum marked for identification as Defend- 
ant’s Exhibit 9 was admitted in evidence.) 


Mr. Robb: And we wish particularly to call the attention 
of the jury to two items in it which I will read. The memo- 
randum begins, ‘‘In response to your request’’—this is 
headed: 


‘¢Memorandum to Mr. C. R. Boesch, North Atlantic 
Division, Corps of Engineers, U. S. Army, New York 
7, New York. Subject: Camp Ritchie.”’ 


248 


It is dated 9 November 1951. This is signed ‘‘Alan J. 
McCutchen.”’ 


‘J. In response to your request, I have attempted 
to set out below the sequence of major actions affect- 
ing the design and construction program at Camp 
Ritchie, Maryland.’’ 


Then follow a series of items, beginning with ‘‘a. 20 
June 1950,’’ and finally we come to: 


“sg. 21 September 1951. Colonel N. A. Morris 
[Tr. 359] and Mr. Shaw, Budget Division, Office Sec- 
retary of Defense, visited Camp Ritchie and inspected 
entire project. 


“*t. 5 November 1951. Conference was held in Col- 
onel Weinert’s office, attended by District Engineer, 
Area Engineer and Colonel H. A. Morris. Colonels 
Morris and Weinert fixed the items to be terminated 
in the McShain contract. Authority for termination 
was letter issued by Office of Secretary of Defense 
directing immediate cancellation of new construction 
and of other work not required for a greatly reduced 
personnel strength. Termination telegram was dis- 
patched to the contractor late that afternoon.’’ 


Mr. Leonard: May it please the Court, I would like to 
continue the reading from where it was left off. 

Mr. Robb: Sure, I will do it. You tell me when you 
want me to stop—— 


‘ay. 7 November 1951. Press release from Depart- 
ment of Defense appeared in Washington newspapers 
stating that ‘in compliance with the expressed desires 
of Congress the department decided to suspend certain 
work. Congress, when passing the military appropria- 
tions bill, asked the military to restudy all construc- 
tion projects and to cut down wherever possible.’ 
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“*2. My file indicates that, with the possible [Tr. 
360] exception of the 30 January 1951 letter from OCE 
and the press releases of 7 November 1951, copies of all 
documents referred to above have been forwarded to 
your office; hence I am not enclosing any of these 
papers at this time. Should you wish additional copies 
of any of these references, or any other information 
not considered sufficiently developed in the above out- 
line, please let me know.”’ 


Signed ‘“‘Alan J. McCutchen, Colonel, Corps of Engi- 
neers.’’ 

Mr. Leonard: The plaintiff asks the Court if the defend- 
ant will stipulate that the appropriation bill referred to 
was signed by the President on the 1st of November, 1951. 

Mr. Robb: I don’t know, Your Honor. 

Mr. Leonard: Subject to counsel’s check—— 

Mr. Robb: If counsel says it—— 

Mr. Leonard: —would that be acceptable to the defend- 


ant, subject to counsel’s check on the matter? 

Mr. Robb: I am sure if counsel says that is when it was 
signed, it was signed. 

The Court: Will you so stipulate? 

Mr. Robb: I think so, Your Honor. 

The Court: Very well. The stipulation is a matter of 
record. 


[Tr. 361] Mr. Robb: I now offer in evidence, may it 
please the Court, an affidavit from Robert Dechert, Gen- 
eral Counsel of the Department of Defense, which was 
furnished to the defendant in lieu of the production of 
certain documents, and which contains extracts from the 
documents which we asked for. 

The Court: The affidavit may be marked Defendant’s 
Exhibit 10 for identification. 


(Affidavit of Robert Dechert, May 11, 1959, was marked 
for identification as Defendant’s Exhibit No. 10.) 
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The Court: Are you familiar with this affidavit, Mr. 
Leonard? 

Mr. Leonard: I am familiar with it, Your Honor. I 
don’t believe that is quite the correct description of it, 
however. 

The Court: Do you have any objection to the exhibit? 

Mr. Leonard: Yes, Your Honor, I do object to the ex- 
hibit, on the ground that this concerns a purely procedural 
matter and not one germane to the issues now between the 
parties. ! 


(The offered exhibit was handed up.) 


The Court: What is the materiality of this exhibit, Mr. 
Robb? 

Mr. Robb: May I see the exhibit? Thank you. 

The materiality of the exhibit, may it please the [Tr. 
362] Court, is that, as we have seen, Colonel Morris visited 
Camp Ritchie on September 21st, and on the 5th of October 
participated in the conference which cancelled or cut back 
substantially the contract with McShain. And this exhibit 
here demonstrates that on the 27th of September the As- 
sistant Secretary of Defense was talking about cutting back 
that contract and saying they had to cut it back inside of 
10 days and make their decision about it. 

The Court: I don’t think there is any question but that 
the contract was cut back. 

Mr. Robb: No question about it. 

The Court: Having established that fact, I don’t under- 
stand what this document—— 

Mr. Robb: We expect to show, and we think this does 
show, that the cancellation of this contract was determined 
upon before the Government undertook to accept our bid 
on October the 12th. We think this goes directly to that 
point. 

Mr. Leonard: Your Honor, the plaintiff would like to 
make a slight record correction. Mr. Robb in speaking 
said October 5 when I believe he meant November 5. 
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Mr. Robb: November 5, yes, that’s right. 

I might say, may it please the Court, the reason we have 
this affidavit is we requested or filed a motion to get these 
records, the original records. 

[Tr. 363] The Court: I will overrule the objection and 
admit the exhibit. 

(The affidavit heretofore marked for identification as 
Defendant’s Exhibit 10 was admitted in evidence.) 

Mr. Robb: This is an affidavit in the United States Dis- 
trict Court for the District of Columbia, United States, 
Plaintiff, versus John McShain, Inc., Defendant, Civil Ac- 
tion No. 1066-54— 


<< Affidavit, Commonwealth of Virginia, County of 
Arlington, ss: 


“Robert Dechert, being first duly sworn, deposes 
and says: 


“I am the General Counsel of the Department of 
Defense and make this affidavit in response to a re- 
quest from the Department of Justice for information 
sought by defendant in this case. 


“The information requested is referred to among 
other things in files in the Office of the Secretary of 
Defense, which are classified TOP SECRET and which, 
upon review, cannot be declassified since they contain 
information the defense aspect of which is paramount, 
and the unauthorized disclosure of which could have 
the results defined in Section 1(a) of Executive Order 
10501. However, upon such review the following items 
[Tr. 364] and extracts from said documents, not con- 
taining classified information, have been officially de- 
classified, pursuant to Section 4(b) of Executive Or- 
der 10501: 


“¢(1) A memorandum dated 27 September 1951 from 
the Assistant Secretary of Defense (Comptroller) to 
Secretary Lovett states that members of the Comptrol- 
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ler’s staff visited Camp Ritchie and that as a result 
of the visit ‘certain questions with respect to construc- 
tion efforts being taken at the camp site’ were raised. 


‘<The memorandum further states: 


“¢ ‘Contracts covering the bulk of the construction 
at Camp Ritchie have only recently been awarded. 
The balance of the contracts for work above ground 
are scheduled for award in October. No significant 
amount of construction work is now in progress at 
Camp Ritchie against these contracts, but an effort 
of considerable proportion will be under way within 
the next 10 days. A decision to suspend or amend 
these contracts must therefore be made within the 
next 10 days if excessive termination or renegotia- 
tion costs are to be avoided.’ 


‘¢(2) A memorandum dated November 3, 1951 to the 
Chief of Engineers from the Assistant Secretary of 
Defense (Comptroller) states: ‘It is further desired 
[Tr. 365] that you take immediate action to insure that 
no further contracts for construction above ground at 
Camp Ritchie be awarded . . . It is further desired 
that action be taken without delay to cancel contracts 
relating to new above-ground construction and to limit 
modification of buildings at Camp Ritchie...’ This 
appears from the file to be the first instruction issued 
to the Chief of Engineers following the memorandum 
to Secretary Lovett dated 27 September 1951 from the 
Comptroller. 


“‘Travel orders for Colonel M. A. Morris and Mr. 
Markley Shaw, Budget Division, Office of the Secre- 
tary of Defense, have not been located; however, the 
records indicated that the two officials did visit Camp 
Ritchie on or about 21 September 1951 on official busi- 
ness.”’ 
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Signed ‘‘Robert Dechert, General Counsel, Department 
of Defense.’’ 


‘‘Subseribed and sworn to before me this 11th day of 
May, 1959 . . . Notary Public.”’ 
Mr. Robb (continuing): Mr. McShain, please. 


Thereupon 
JOHN McSHAIN 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Robb: 


Q. Mr. McShain, will you give the jury your full name, 
[Tr. 366] please, sir. A. John McShain. 

Q. Where do you live, Mr. McShain? A. I live in Phila- 
delphia. 

Q. How long have you lived there? A. All my life. 

Q. May I ask you how old you are? A. I am approach- 
ing 61. 

Q. What is your occupation, Mr. McShain? A. A builder. 

Q. How long have you been in that business? A. Since 
1920. 

Q. And you are the president of the John McShain, Inc. 
we have been hearing so much about here? A. Yes. 

Q. How long have you been president? A. Since the 
formation of the corporation. 

Q. Could you give us a little bit of your background, Mr. 
McShain, and tell us a little bit about yourself? A. Well, 
I was a sophomore at college when my father died, in 1919, 
and at the time of his death I had had no experience in the 
business. I left school 

Q. Was your father in the construction business before 
he died? A. Yes, in a small way. His contracts didn’t 
involve [Tr. 367] the sizable jobs we have been fortunate 
enough to have. So from that time on I worked part time 
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in the field and worked at night studying, estimating, and 
eventually got grounds, you might say, for the complete 
formation of the company which I was carrying on in a 
small way. 

Q. And you have been doing it ever since? A. I have. 

Q. Now Mr. Leonard asked Mr. Hauck about some of 
the buildings your company had built in this area. Would 
you tell us some of those buildings? A. Well, we built the 
Jefferson Memorial, and the greater part of the work at 
the Naval Hospital, Bethesda; the National Institutes of 
Health, also in Bethesda; the Pentagon Building; we did 
the renovation of the White House; and the GAO Build- 
ing. We did the first portion of the State Department 
Building, which we are now completing—if that is suff- 
cient. We did, also, the recent Immaculate Conception 
Shrine. 

Q. There is no question you are an active, experienced 
builder? A. Well, I would think so. 

Q. Mr. McShain, do you recall, in August of 1951, when 
you submitted—and when I say ‘‘you’’ I mean your com- 
pany—submitted a proposal for the so-called Camp Ritchie 
Proper job? A. Yes, I do. 

Q. Who submitted that for your company, on your be- 
half? [Tr. 368] Do you recall? A. Well, it was prepared 
by Mr. Tippett, Mr. Russell and Mr. Hauck. 

Q. By the way, is Mr. Tippett still alive? A. No; un- 
fortunately he died. 

Q. Let me ask you this, Mr. McShain, at the outset: 
Who has authority in your corporation, and who had au- 
thority in 1951, to submit proposals and accept contracts 
on behalf of the corporation? A. No one but myself. 

Q. Now what occurred after you submitted your proposal 
on the Camp Ritchie Proper job? Just take it up and tell 
us chronologically what happened. A. Well, after we sub- 
mitted our figure, it was obvious that a mistake had been 
made. 
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Q. I am talking about the Camp Ritchie Proper job, the 
first job. A. Oh, the first job. 

Q. Yes. A. lamsorry. After we submitted the estimate 
on the first job, we were invited to sit down with the offi- 
cials of the Engineering Corps. We were invited to sit 
down with the representatives of the Engineering Corps, 
in Washington, to negotiate a contract on the first bid that 
we submitted. And Mr. Hauck—not Mr. Hauck, as I recall, 
the first time— [Tr. 369] but the first two meetings Mr. 
Tippett and Mr. Russell discussed the matter with the 
officials, the Engineer Corps. And I believe Mr. Hauck 
sat in on a third meeting, at which time a definite price 
was suggested by Colonel McCutchen. And at the time 
Mr. Hauck called me by phone—— 

Q. Where were you? A. I was in Philadelphia at the 
time—and asked for permission or authority to accept the 
bid, which I gave him. 

Q. You gave it to him? A. I did. 

Q. Let me ask you whether or not you were kept advised 
of these negotiations as they went along on this first job 
A. Yes, I was constantly advised of the activities. 

Q. Now after that contract had been made, did you start 
work on the job? A. Yes. Work proceeded on the job. 

Q. Did there come a time when you learned, you per- 
sonally learned, that the Government was asking for pro- 
posals on the second job at Camp Ritchie? A. Yes. In 
the early part of September I was informed by Mr. Hauck 
that he was invited to attend a pre-meeting or a pre-hear- 
ing in connection with proposals to be submitted at a sub- 
sequent date for a job. I think it was entitled ‘‘Camp 
Ritchie Underground.’’ 

Q. Primary Site? [Tr. 370] A. Primary site. 

Q. And do you recall whether or not you subsequently 
received a transcript of that pre-bid conference which we 
have had here this morning, or this afternoon? A. Yes; 
it was sent to the Philadelphia office. 
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Q. And, following that, I will ask you whether or not 
your company prepared a proposal on that job. <A. Yes, 
we did. 

Q. Which was submitted to the Engineers? <A. It was. 

Q. On October 2d? A. October 2d. 

Q. Now let me ask you whether or not you were in Wash- 
ington when that was done? A. Yes. I came to Wash- 
ington that morning. 

Q. And what happened in the office of John McShain, 
Ine. in Arlington that morning? A. Well, we went about 
our business in preparing an estimate for the job. And 
as Mr. Hauck testified, and I think Mr. Russell, there was 
considerable confusion because of our inability to obtain, 
you might say, sufficient bids or complete bids to compile 
a full estimate for the job. 

Q. And what if anything did you have to say about the 
situation? A. Well, I expressed the opinion that by reason 
of the [Tr. 371] fact that the estimates were so incomplete, 
that I felt we would be much better not submitting a pro- 
posal. 

Q. What was said to that? A. Did you say what was—— 

Q. What was said to that? What was their response to 
that? A. Well, Mr. Hauck told me—reminded me, rather— 
of the pre-conference, at which time he was assured that 
any bid that would be submitted would not be a final bid; 
it would be subject to negotiation, just as it was in the 
first site contract which we had at Camp Ritchie. 

Q. And thereafter did Mr. Russell sign this proposal? 
A. Yes; I authorized Mr. Russell to sign the proposal. 

Q. By the way, you were there that morning exercising 
general supervision over the work? A. It was generally my 
practice to compile the figures in a limited way—you might 
say check them—in the limited period of time that I had. 

Q. Do you recall any suggestion or intimation from 
anybody that the bids submitted by the Potts Manufactur- 
ing Company on miscellaneous metals was only a partial 
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bid? A. I couldn’t say that I particularly recalled that 
individual bid. 

Q. Now let me ask you what if any influence did the 
existence of your first job at Ritchie have on you in leading 
(Tr. 372] you to submit this second proposal? A. Well, it 
had that much influence that I am convinced that had we 
not been on the site I would not have submitted a figure. 

Q. When did you learn of the various bids which had been 
made by the contractors on the second job? A. After the 
tabulation had been made and our representative present 
at the time our bid was submitted returned to the office. 

Q. I will ask you whether or not you had any opinion 
then as to whether you had made a mistake in your bid. A. 
Well, for the first time we saw then the Government esti- 
mate. And comparing our bid with the Government esti- 
mate, as well as the various other bids, it was quite obvious 
to me that in spite of the advantages we had, being on the 
site for the first job, that could not possibly represent the 
difference between our bid and the Government estimate, 
as well as our competitors. 

Q. Were you able at that time to pinpoint your mistake? 
A. No. It was impossible to just pick it out. 

Q. What would that involve, finding out what your mis- 
take was? A. Well, it involved going over the plans and 
specifications thoroughly on each item, as well as reviewing 
the estimates of the subcontractors. In some instances, I 
[Tr. 373] believe the one that you refer to, the miscel- 
laneous iron, we only had the one figure. In that particular 
case we had no knowledge of whether the figure that was 
submitted to us was a high figure or low figure. I believe 
it was the only one we had. And in the confusion I am quite 
certain that we didn’t check with Mr. Paul to determine 
if he had included in his proposal the alternate bid or 
rather the addendum which had been issued subsequent to 
the time we received the original plans. 

Q. How long a process was that, Mr. MeShain, this 
checking back process? A. It was, I would say, a process 
of two to three weeks at least. 
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Q. Let me ask you whether or not you undertook to start 
that investigation right away. A. Yes. Mr. Tippett im- 
mediately started it. 

Q. Who had had the primary responsibility for this bid? 
A. Mr. Tippett was in charge, and he reported directly 
to me. 

Q. Did you or did you not think there was any great 
need for haste about this? 


° s ° s e e s se e 


(Tr. 374] The Witness: I saw no occasion for haste. The 
fact that our figure was terribly low, the fact that we made 
a mistake, in my opinion that could be easily rectified when 
we were called in for our negotiation, which was promised 
prior to the time we submitted the figure. 

Q. Now coming to October 12th, I will ask you whether 
or not you received any word from Mr. Hauck about a 
meeting. [Tr. 375] A. Yes. Mr. Hauck called me and told 
me. He called me first and told me there would be a meet- 
ing. And then he called me after the meeting and covered 
some details and said that at the conclusion of the meeting, 
much to his amazement, Colonel McCutchen handed him a 
notice to proceed. 

Q. Did you give Mr. Hauck any instructions as to what 
he and the others were to do when they went to the meeting? 
A. Well, I told him to go down and sit down and talk with 
the representatives of the Government and listen to what 
they had to say, and determine what more or less was on 
their mind. 

Q. Let me ask you the specific question whether or not 
on the 12th of October, 1951 Mr. Hauck telephoned you and 
asked for authority to accept this notice of award that 
Colonel McCutchen handed him. Do you understand—— 
A. I couldn’t say that I recall that he asked for authority 
or permission. I don’t remember that he ever asked me 
that. 

Q. Did he call you from Colonel McCutchen’s office? A. 
Oh no. He called me from his own office. 
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Mr. Leonard: Objected to unless the witness states the 
basis of his knowledge. 
The Court: Your objection is sustained. 


By Mr. Robb: 


Q. Did you get a call from Mr. Hauck in which he said 
(Tr. 376] that Colonel McCutchen had handed him a notice 
to proceed, and asked you if he might accept that notice 
to proceed? A. I don’t recall Mr. Hauck asking me for 
authority to accept that notice. 

Q. Did you give him any authority to accept it? A. No, 
I did not. 

Q. When Mr. Hauck called you and reported that he had 
been to this meeting, what did you tell him todo? A. I told 
him to make an engagement with Colonel McCutchen for 
me to come to Washington to see Colonel McCutchen. 

Q. And did he thereafter report he had made that en- 
gagement? A. Yes, he did. 

Q. Coming to October 24th, did you go to see MeCutchen? 
A. I did. 

Q. Who if anyone was with you? A. Well, I had a chap 
that I had met in Washington, a friend of mine who was 
there, and I just suggested he might come along to the 
meeting. 

Q. Was Mr. Hauck with you? A. Mr. Hauck was also 
with me. 

Q. Where did that meeting take place, Mr. McShain? 
A. In Colonel McCutchen’s office. 

Q. Can you tell us in your own way what occurred there? 
A. Well, at the meeting. 

[Tr. 377] Q. This is October 24th. A. This is October 
24th. I called Colonel McCutchen’s attention to the obvious 
mistake we had made, and Colonel MeCutchen recognized 
the mistake and admitted it. But I assured him that in 
view of the fact that we had the first contract, that I was 
quite confident we could work it out. I told him that all 
that was necessary was for us to have our negotiations, 
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and I was confident we would work out the entire 
transaction. 

However, I did remind him of the fact that there was 
still an issue in connection with the jurisdiction of the 
plumbers, and until that was settled that nothing could 
be accomplished. 

I also in passing mentioned to him, as I recall, the 
matter of the delay and the time set up when the contract 
would be awarded; and also another issue of the roads. 

Q. Do you recall whether or not there was any conversa- 
tion about his calling up the other bidders? A. Yes. 

Q. Tell us about that. A. Well, I asked him why he had 
not called in other bidders. And at the time he indicated 
that the other bidders weren’t interested in the job; that 
our figure was entirely too low; and that actually they 
as much as wanted to award the contract to us. 

[Tr. 378] Q. Do you recall whether or not anything was 
said about whether you made a mistake? A. Oh yes; yes, 
we discussed that at length. 

Q. I am talking about in connection with the other 
bidders. A. Pardon me? 

Q. I am talking about in connection with the other 
bidders. Do you recall whether or not anything was said 
about your mistake, in connection with his call to the 
other bidders? A. Well, as I recall, the other bidders 
contended that we had made a mistake, and that was the 
principal reason why they wouldn’t come in to negotiate. 

Q. Thereafter you wrote to Colonel McCutchen, did you, 
sirt A. Yes, I did. 

Q. Showing you Plaintiff’s Exhibits 11 and 12, two letters 
both dated October 26, 1951, are those the letters you wrote, 
Mr. McShain? A. Yes, those are the two letters. 

Q. Now would you tell us your purpose in writing those 
letters? A. Well the purpose was more or less to con- 
firm with Colonel McCutchen the understanding that he 
would take upon himself the responsibility of contacting the 
Labor Department [Tr. 379] to get the problem of the 
wages settled. 
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Q. Had you at that time determined to accept this con- 
tract? A. Well, I was willing to accept the contract, with 
negotiations, yes. 

Q. And your understanding with Colonel McCutchen was 
what? A. When I left Colonel McCutchen there was a 
definite understanding between the two of us that he would 
take upon himself, as confirmed in this letter, in these 
letters, of getting the wage issue settled. And when I 
left I explained to him definitely that I would leave the 
matter in his hands; that I would take no further action 
until I heard further from him. 

Q. What about your mistake in your bid? A. There was 
no occasion to recall anything in the letter about the 
mistakes in the bid, because of the fact, regardless of the 
mistakes, at that time I had already told him that we would, 
by negotiation, come to a conclusion. And I felt reasonably 
certain, if he and his representatives were at all reasonable 
and sat down with us and went over the work, that we 


could come to a satisfactory agreement for the contract. 
Q. Is that what you meant by ‘‘working it out’’? A. 

Exactly. 

(Tr. 380] Mr. Robb. May this be marked for iden- 

tification? 


(Carbon copy of letter November 7, 1951, McShain to 
McCutchen, with telegram November 5, 1951, McCutchen 
to John McShain, Inc., attached, was marked for identifi- 
cation as Defendant’s Exhibit 11.) 


(The last-marked exhibit was handed to Mr. Leonard.) 
By Mr. Robb: 


Q. Directing your attention to the 5th of November, did 
you receive a telegram from Colonel McCutchen on that 
day? A. Yes, I received one. 

Q. And did you answer the telegram with a letter? 
A. Yes; this is the telegram, and this is a copy of the 
letter I sent. 
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Mr. Robb. The telegram and letter are clipped together 
and marked for identification Defendant’s Exhibit 11. We 
offer them in evidence, Your Honor. 

Mr. Leonard. No objection. 

The Court. The exhibits will be admitted. 


(The letter and telegram, marked for identification as 
Defendant’s Exhibit 11, were admitted in evidence.) 


* e e e s e e ° ° * 


[Tr. 387] Q. Mr. McShain, when we stopped last Wednes- 
day you had just testified to receiving the notice of cancel- 
lation on the first Camp Ritchie contract, on November 5. 
Following that, did you come to see Colonel McCutchen? 
A. Yes, I made an engagement to come to Colonel 
McCutchen’s office and discuss the project. 

Q. Do you recall the date of that meeting? A. I believe 
it was somewhere around the 19th of November, or some 
time beyond the middle of November. 

Q. I will ask you whether or not you recall it was the 
14th of November. I think there is no question about 
that. A. Yes, it would be the 14th. 

Q. Where did you see Colonel McCutchen? A. I saw 
Colonel McCutchen in his office. 

Q. Here in Washington? [Tr. 388] A. Yes, at the 
Corps of Engineers. 

Q. Tell us what happened there, what was said at that 
meeting, Mr. McShain. <A. Well, at that meeting I re- 
freshed Colonel McCutchen’s memory as to what transpired 
at the time of our previous meeting, and reminded him 
that we were prepared, in accordance with my statement 
at the previous meeting, to proceed with the job, following 
negotiations; but in view of the fact that they had can- 
celled the first contract—and also at that time I charged 
him with the fact that when I was at the previous meeting 
with him that he knew they were going to cancel the 
contract. And I charged him with not being fair with me. 
And I told him it would be impossible, since they cancelled 
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the first contract, to proceed with the second contract; and 
I asked him to be relieved. 

Q. What did he say A. Well, he said that he had com- 
paratively little to do with it; the decision was coming 
from his superior officer. 

Q. Was any discussion had at that time about any par- 
ticular mistakes in your estimate? A. Yes. I again took 
up the question of the mistakes with Colonel McCutchen, 
and again refreshed his memory that we had covered those 
mistakes at our previous meeting. I refreshed his mind 
again to this; that he was well aware of it, because he had 
admitted it to me. 

[Tr. 389] And I asked him how he could possibly expect 
us, without the first contract to rely on, how he could ex- 
pect us to continue with the second contract. 

Q. You used the expression, ‘‘because he had admitted 
it to me.’? You didn’t say what he admitted to you, Mr. 
McShain. A. Well, he admitted we had made a mistake. 

Q. Now was anything said about where you were going 
from here on, what was going to be done? A. Well, Colonel 
McCutchen threatened me with the fact that if we didn’t 
accept the contract he would immediately award the con- 
tract to the second bidder and would charge our account 
with the difference of $1,500,000—whatever the sum was. 
And I protested. 

A Mr. Newton, counsel for the Government, was there, 
and I appealed to him from the legal standpoint, if we 
didn’t have a right to appeal our case to the Secretary of 
Army. Up to this time I hadn’t had any counsel. I hadn’t 
discussed the case with counsel. I saw no need to. I still 
held hopes that the Engineers Corps and the upper men, 
including Colonel McCutchen, would be fair about the 
matter. 

So Mr. Newton, the counsel, reminded Colonel McCutchen 
that there were such things as legal rights, and he told him 
that we were absolutely within our rights to appeal the 
ease to the Secretary of Army. And when Colonel Me- 
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Cutchen [Tr. 390] heard this, then he reversed his position 
and agreed that he would hold the matter in abeyance and 
would take no action until the case had been appealed to 
the Secretary, Army. 

Mr. Robb. May these be marked for identification, 
please? 


(Carbon copy of letter November 15, 1951, McShain to 
McCutchen, was marked for identification as Defendant’s 
Exhibit No. 12.) 


(Carbon copy of another letter, November 15, 1951, Me- 
Shain to McCutchen, was marked for identification as De- 
fendant’s Exhibit No. 13.) 


(The last-marked exhibits were handed to counsel for 
plaintiff.) 
Mr. Leonard: No objection. 
By Mr. Robb: 


Q. Showing you Defendant’s Exhibits 12 and 13 for 
identification, Mr. McShain, I will ask you whether or not 
these are copies of letters that you wrote and sent to 
Colonel McCutchen following your meeting on the 14th of 
November. A. Yes, those are both letters sent by me. 

Mr. Robb. We offer these in evidence, may it please the 
Court. 

The Court. The exhibits will be admitted. 


(The two letters marked for identification as Defendant’s 
Exhibits 12 and 13 were admitted in evidence.) 


[Tr. 391] By Mr. Robb: 

Q. Mr. McShain, which one of these went first? They 
are both dated the same day. Do you remember? 

Maybe they went the same day. A. Well, it is quite 
possible that they both went at the same time, because the 
first was sort of a confirmation of what transpired the 
previous day, and it is quite possible that I wrote that as 
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soon as I returned to the office the following morning. 
‘And later in the afternoon, when I had time to consult 
with counsel, it is quite possible I wrote the additional 
letter. 

Q. I notice on Exhibit 12, in the upper righthand corner, 
it indicates a copy went to a Mr. Fay. Who was he? A. 
Mr. Fay was my attorney at that time. 

Q. And is he the counsel you spoke about that you con- 
sulted? <A. Yes, he is. 

Q. Mr. Fay is dead now? A. Mr. Fay died. 


* * s * a * * * * *. 


(Tr. 395] (Letter, 28 November 1951, Newton to John 
McShain, Inc., with enclosures, was marked for identifica- 
tion as Defendant’s Exhibit No. 14.) 


(The last-marked exhibit was handed to counsel for 
plaintiff.) 


Mr. Robb. May this be marked, please. 


(Notice of Termination, 23 November 1951, McCutchen to 
John McShain, Inc., was marked for identification as De- 
fendant’s Exhibit 15.) 


(The last-marked exhibit was handed to counsel for 
plaintiff.) 
By Mr. Robb: 


Q. Showing you Defendant’s Exhibits 14 and 15, I will 
ask if these were received by you at your office at the Mc- 
Shain company. A. Yes, they were. 

Mr. Robb. We offer these in evidence, Your Honor. 

Mr. Leonard. No objection. 

The Court. The exhibits will be admitted. 


(The letter and Notice of Termination, marked for iden- 
tification as Defendant’s Exhibits 14 and 15, were admitted 
in evidence.) 
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[Tr. 397] Q. Now after you got that notice of termination, 
Mr. McShain, just what was your situation with respect to 
taking on the second job? A. Well of course we felt, as I 
said, and I told Colonel McCutchen, we weren’t in position 
to take on the second job, because we were depending on 
the profit we would make on the first job to carry us over 
on the second job, for the vast difference. 

Q. The evidence shows that that first job was cut back 
some seven million dollars and left you approximately two 
million dollars. Is that correct, on that job? A. Yes, that 
is substantially correct. 

Q. Would you explain to the jury, please, Mr. McShain, 
why the cutback contract, the two million dollar contract, 
was not sufficient to put you in that good position with 
respect [Tr. 398] to the second job? A. Well, of course 
at the time that we received the notice of cutback, I would 
say we could have completed well on to about a million 
dollars worth of work already. And when we received the 
notification of the cancellation, we weren’t in position to 
determine to what extent we would carry on financially 
as far as the cost was concerned on the first contract. So 
therefore we felt we might be faced with a situation of 
having already finished about a million dollars worth of 
work, we might only have yet to be completed maybe five 
hundred thousand to seven hundred, or at the maximum 
perhaps a million. 

So therefore, with that in mind, it was quite obvious to 
us there would certainly not be sufficient money available to 
sustain any great loss by reason of the second contract. 

Q. Do you recall about how long you figured your first 
job would last? A. Well, we figured the first job would 
probably last about I think a year and a half. 

Q. And did it last any such length of time after this cut- 
back? A. No. I think it lasted possibly six, seven or eight 
months, and that was all on a very reduced scheduie. 

Q. Now coming to the 20th of December, Mr. McShain, 
[Tr. 399] would you tell us whether or not you went to see 
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the Secretary of the Army on that day? A. Yes. Mr. Fay 
and I went to see the Secretary for the Army, Secretary 
Pace, and we presented our case to him and explained our 
position and what transpired. He was very attentive and 
I thought at the time very much in sympathy with our 
situation, our position. 

I ealled his attention, I remember at the time, to the fact 
that it was customary practice, if a bidder did make a mis- 
take on a job, and the owner wasn’t hurt in any way, that 
the contractor should be and had been over the years, when 
I have seen the bids of the various other competition of 
ours, when some of our competitors made a mistake, they 
were permitted to withdraw the bid—that is, before any 
work had progressed. 

Secretary Pace listened to our situation, our problem. 
And when we finished he suggested that we write a letter to 
him setting forth all the facts. We agreed to do it, and said 
goodbye to him and left. 

Q. And who was to write the letter? A. Mr. Fay. 

Q. And what if anything was Secretary Pace to do there- 
after? A. Secretary Pace would review the matter and 
give consideration to it, and I think the question was 
brought up [Tr. 400] about submitting it to the Comptroller 
General for decision. 

Q. And what was the understanding about that, if any? 
A. eee I made it 
very clear to him that I had not at any time sought any 
political help or assistance from anyone in connection with 
the contract. And I told him that I felt that just as a plain 
citizen I was entitled to every consideration. And Secretary 
Pace agreed with my thinking. 

I told him that after the matter was submitted to the 
Comptroller General and the Comptroller General ruled 
there was a definite contract, I said ‘‘We will, in spite of 
the tremendous loss, we will still go through with the job. 
On the other hand,’’ I said, ‘‘if the Comptroller General 
rules that there was not a contract,” I said, ‘‘then I still 
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will sit down with the Corps of Engineers, in an attempt to 
save them any amount of money possible, and work out 
some compromise that will be mutually satisfactory.”’ 

Q. What was the Secretary’s response to your proposal? 
A. The Secretary’s response was in the affirmative. He 
seemed to think that it was a very fair and a reasonable 
proposition. And I left there with a definite understanding 
that the Secretary, after he received our letter, would 
in turn forward our letter to the Comptroller General, and 


we would await the decision. And I d Je 
the tmprention that the Compirener General wou oe 
by the [Tr. 401] decision—or rai er_the Secretary 0 

wopld -sbide-by the decision of the Comptroller General, 

Q. Do you know whether or not Mr. Fay therea 
wrote the Secretary of the Army, stating the facts? A. 
Yes, he did, and sent a copy of the letter to me. 

Q. Showing you Plaintiff’s Exhibit 10, which has been 
received in evidence, at the top of the page thereof is a 
letter on the stationery of Fay and Anderson, dated De- 
cember 31, 1951, addressed to the Honorable Frank Pace, 
Secretary of the Army, ‘‘Re Mutual Mistake in the Award 
of Contract No. DA”? and so forth. Is that the letter Mr. 
Fay Sent? A. Yes, that is the letter. 

Q. Now coming to the day after your conference with 
the Secretary of the Army, which would be the 21st of 
December, 1951, I will ask whether or not you talked again 
to Colonel McCutchen. A. I called Colonel McCutchen on 
the phone. I related to him verbatim as many of the details 
as I could recall that transpired at the meeting with Secre- 
tary Pace. And Colonel McCutchen appeared quite satis- 
fied, and we both agreed again over the telephone that we 
would just stand by and wait for the decision of the Comp- 
troller General. 

Q. Mr. McShain, I seem to have gotten a little bit ahead 
of myself here and would like to mark some letters and 
things. 
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[Tr.402] Mr. Robb. Will you mark these in order, please. 


(Carbon copy of letter November 20, 1951, McShain to 
Hardin, was marked for identification as Defendant’s Ex- 
hibit No. 16.) 


(Letter 11 December 1951, McCutchen to John McShain, 
Inc., was marked for identification as Defendant’s Exhibit 
No. 17.) 


(Carbon copy of letter December 13, 1951, McShain to 
McCutchen, was marked for identification as Defendant’s 
Exhibit No. 18.) 


(Carbon copy of letter December 13, McShain to Pace, 
was marked for identification as Defendant’s Exhibit No. 
19.) 


(The last-marked exhibits were handed to counsel for 
plaintiff.) 


By Mr. Robb: 


Q. Showing you Defendant’s Exhibit 16, I will ask if that 
is a copy of a letter you wrote and sent. A. Yes, it is. 

Mr. Robb. We offer in evidence Defendant’s Exhibit 16, 
Your Honor. 

Mr. Leonard. No objection. 

The Court. The exhibit will be admitted. 


(The letter marked for identification as Defendant’s Ex- 
hibit No. 16 was admitted in evidence.) 


By Mr. Robb. 


Q. Showing you Exhibit 17 for identification, I will [Tr. 
403] ask if this is the original of a letter you received from 
Colonel McCutchen on or about 11 December 1951. A. Yes, 
it is. 

Q. Showing you Exhibit 18 for identification, I will ask 
if this is a copy of your reply to Exhibit 17. A. Yes, it is. 

Q. Showing you Exhibit 19, I will ask if this is a copy of 
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a letter you sent to Secretary Pace on December 13. A. 
Yes, it is. 

Mr. Robb. We offer these in evidence, Your Honor. 

Mr. Leonard. No objection. 

The Court. The exhibits will be admitted. This is De- 
fendant’s Exhibit 17, 18 and 19. 


(The letters marked for identification as Defendant’s 
Exhibits 17, 18 and 19 were admitted in evidence.) 


* ° e * ° * * e * ° 


{Tr. 410] Mr. Robb. In the interest of time, Your Honor, 
since all these papers have been initialed by counsel at pre- 
trial, I won’t show them to the witness but will merely 
offer them in evidence at this time. 

Mr. Leonard. No objection. 

The Court. You may identify the exhibits for the record. 

Mr. Robb. Yes, sir. 

The Court. And the Court will admit the Exhibits 20 


through 24. 


(Tr. 411] Mr. Robb. Exhibit 20 is a letter on the sta- 
tionery of the Department of the Army, Office of the Under 
Secretary, dated 18 December 1951, addressed to Mr. John 
McShain, President, John McShain, Inc., and signed ‘‘M. E. 
Kalette, Consultant.’’ 

Exhibit 21, letter on the stationery of the Corps of Engi- 
neers, U. S. Army, dated 21 December 1951, signed Alan J. 
McCutchen, Colonel, Corps of Engineers, addressed to 
John McShain, Inc. 

Exhibit 22, a letter on the stationery of the Corps of 
Engineers, U. S. Army, dated 9 January 1952, ‘‘Registered 
Mail—Return Receipt Requested,”’ signed Alan J. Me- 
Cutchen, addressed to John McShain, Inc. 

Exhibit 23, photostat of a letter on the stationery of 
Fay and Anderson, Washington Building, Washington, 
D. C., dated January 16, 1952, signed ‘‘ John McShain, Inc., 
George Morris Fay, Attorney,’’ and addressed to Colonel 
Alan J. McCutchen, District Engineer. 
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Exhibit 24, Copy of a letter dated 18 January 1952, 
signed ‘‘ Alan J. McCutchen, Colonel, Corps of Engineers,”’ 
addressed to John McShain, Inc., and sent by registered 
mail, return receipt requested. 


8 * * * * * * * * * 


[Tr. 418] Q. Now, Mr. McShain, when you received that 
notice of 9 January terminating your right to proceed 
under the contract, had any word been received from the 
Comptroller General? Had he made his decision then? 
A. No; the case was still pending in the office of the Comp- 
troller General. 

Q. Do you know whether or not both your company and 
the Army Engineers had submitted letters and material 
to the Comptroller General? A. I am not too certain about 
whether the Army group [Tr. 419] had—the Corps of Engi- 
neers, rather. But I know we submitted the data through 
our attorney, Morris Fay. 

Q. Coming to the second of February, do you recall that 
on that date the Comptroller General decided the matter? 
A. Yes, the Comptroller handed down a decision in the 
matter. 

Q. What did he decide? A. He decided there was no 
contract in effect. 

Q. What was the next thing you heard from the Govern- 
ment? A. The next word—well, of course, we in a general 
way talked with the representatives of the Engineers Corps, 
and it was accepted as, as I understood,a final decision, 
and apparently satisfactory to everyone. 

Q. This is February 1952 now, isn’t it? A. February 
1952, yes. 

Q. All right. And how much time passed before you 
heard anything to the contrary from the Government? A. 
Well, I would say possibly two months later we were in- 
vited to submit a new proposal on a revised set of plans and 
specifications on this project. 

Q. On the same contract? A. The same project. 

Q. The same project? A. Yes, that is correct. 
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(Tr. 420] Q. And did you submit one? A. No. We felt 
that it would be unfair to the Government and it might be 
embarrassing if we submitted figure, in view of what tran- 
spired before. We explained to them that we were still 
anxious to do the work; we would like to have the contract. 
But we felt, in view of all the cireumstances—Mr. Hauck 
and our group in Washington wanted to do it. They felt 
that they had the assurance of the representatives of the 
Engineers Corps that they would like to have us on the 
job; that they wanted us on the job. 

But I overruled them. I said that I felt that to me per- 
sonally it had been a rather embarrassing issue; that from 
the very beginning I had no desire to do the job. And in 
view of the fact that it had been settled in an amicable 
fashion, the Corps of Engineers were apparently quite 
happy with what happened, and we were back on good 
terms with them, we had in the meantime received addi- 
tional contracts, I said, I thanked them for their invitation, 
and I told them that I felt that they would be far better off 
if we did not submit a proposal. 

Q. And so you didn’t submit one? A. We did not. 

Q. You say you have received other contracts since then 
with the Engineers? A. Yes. We were in and out of their 
office daily, [Tr. 421] negotiating with them. And appar- 
ently the first bid and the problems that arose at that time 
were apparently completely forgotten. We were all in 
accord and everything was moving along in a harmonious 
fashion. 

Q. When was the first time you heard about any dis- 
satisfaction on the part of the Government with the situa- 
tion? A. I would say about three years later. 

Q. Is that when you got sued? A.I received a sub- 
poena which notified me that the Government had—or 
rather the Justice Department, not the Engineers, but the 
Justice Department—had reviewed this entire file, and a 
gentleman by the name of Mr. Leonard had personally 
taken it upon himself to— 
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Q. Well, let’s not go into that. A. I mention that only 
because he is the only one I have ever dealt with. 

Q. Mr. Leonard was handling the case; is that right? 
A. Yes, he was. 

Q. And then they filed a suit against you? A. They filed 
& suit against me, yes. 

Q. I think the record shows that was in 1954. A. That 

is right. 
* e e * e * = . * e 
(Tr. 422] Q. Mr. McShain, showing you Defendant’s Ex- 
hibit 4 in evidence, which is a letter from the Nico Supply 
Company, Mr. Niedringhaus, there was some discussion 
about the writing in longhand on this. Do you know whose 
handwriting that is? A. Yes; I wrote that myself. 

Q. What does it say? A. ‘‘Desk, take to Washington.’? 
That means I didn’t want anyone to take it from my desk; 
and also a notation for me when I went to Washington to 
take it along. 

Q. Yes. Now let me ask you, Mr. McShain, whether or 
not following the opening of the bids on October 2, 1951 you 
did undertake an investigation to find out whether you 
had made a mistake and, if so, what it was. <A. That is 
correct. 

Q. And let me ask you whether or not in the course of 
that investigation you got in touch with the Nico Supply 
Company and Mr. Paul’s company and other companies. 
A. I didn’t. Mr. Tippett did. 

Q. Mr. Tippett did? A. Yes. 

Q. On your instructions? A. Yes. 

Q. And what was the purpose of canvassing these people? 
(Tr. 423] A. To determine where we had made a mistake 
in the submission of our estimate. 

Q. Showing you Plaintiff’s Exhibit 10, which is the file 
from the General Accounting Office, and directing your 
attention to the first pages of it, which are Mr. Fay’s letter, 
I direct your attention to page 4 of that letter, containing 
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an itemized statement of the various mistakes that you 
folks had made. Would you look at that letter, please, 
sir, and give us any comments that you can make on it. 
A. Well these are the estimates that Mr. Tippett arrived 
at after a very serious study of the plans and specifications. 
He consulted with me from time to time during his investi- 
gation and his checking. And the figures that are referred 
to here in Mr. Fay’s letter to Secretary Pace are the final 
figures that Mr. Tippett decided would be the proper ones 
and the ones that should have been in our estimate, 
rather than the original ones. 

Q. Do you have any knowledge of any particular figures 
which are set out there? A. Yes. I recall the concrete 
and I recall the cement work, and in a general way I recall 
the form work. And I recall the discussions regarding 
the miscellaneous metal work here. 

The miscellaneous metal work in particular was one that 
we received the bid on the day of the time we were to (Tr. 
424] submit our figure. And to my knowledge and to my 
recollection it was the only figure we had, and it prevented 
us from making a comparison to determine whether the bid 
was correct. We used that figure for the miscellaneous 
metal work of $93,000. And at a subsequent date, after the 
bids had been opened, our group heard rumors around 
that that same figure had been given to other contractors. 
And our group heard rumors around that that figure had 
not included Addendum 2. They immediately investigated 
and talked, as I understand, to Mr. Paul, who testified here, 
and invited bids from one or two other sources. When they 
received those additional bids—which I think probably 
might have taken them two or three weeks—they were then 
in a position to determine that the original figure that they 
had used on their estimate, of $93,000, should have been 
$248,600. 

Q. And what can you tell the jury about the concrete and 
the forms? A. Well, on the concrete, in submitting the 
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estimate or preparing the estimate, Mr. Tippett failed to 
take into consideration— 

Mr. Leonard. I object and move to strike unless he gives 
the basis for his knowledge on all these matters. 

The Court. Your objection is sustained. 


By Mr. Robb: 


Q. Would you give us the basis of your knowledge on 
[Tr. 425] these matters, Mr. McShain? A. The basis of 
my knowledge is at the time the estimate was taken off, the 
figures were compiled, that all the hazardous situations in- 
volved were not taken into consideration. 

Q. How do you know that? A. Pardon me? 

Q. How do you know that? A. From my experience in 
building an average type building, and from the plans and 
specifications which I saw for the Camp Ritchie site. 

Mr. Leonard. I object and move to strike the answer. 
He stated he took it from general experience only. 

The Court. And examination of the plans and details. 
The objection is overruled. 

Go ahead. 


By Mr. Robb: 


Q. What was the price used on conerete by Mr. Tippett, 
and why was it wrong, if you know? A. The price that 
was used by Mr. Tippett on the concrete was $184,800. 
And it was withdrawn because at a later date it was real- 
ized that that was insufficient to do the work. 

Q. Why? A. Because it didn’t take into consideration 
all the [Tr. 426] requirements and, as I said a few minutes 
ago, the various activities which would be necessary to in- 
stall that concrete in a building under a mountain. 

Q. And what about the cement work? A. The cement 
work, pretty much the same applies. 

Q. And how about the forms? A. I would say it applies 
also to the form work as well. 

Q. Do you know what the unit price used was for the 
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concrete and cement? A. I believe it was about $40 a yard. 

Q. And what should it have been, based upon your know]- 
edge and experience? A. Based on my experience, it should 
have been $80 a yard. 

Q. Showing you Defendant’s Exhibit 5, which is an ab- 
stract of bids prepared by the Government, I will ask you 
if you can tell us where this $40 unit price for concrete 
shows up. A. It is Item 4 on the bidding, “<Class A con- 
crete, cut and cover tunnel sections, not including cement or 
aggregates.’’ There are 3,700 yards involved. 

The Government estimate was $60 a yard; the Perini 
estimate $86; Baltimore Contractors, $160; Caldwell, 
$93.50; McShain, $40; J. A. Jones, $100; John A. Johnson, 
$70— 

Mr. Leonard. Would you complete that reading, please. 

Mr. Robb. He is trying to find it, Mr. Leonard. 

[Tr. 427-445] Mr. Leonard. The last page. 

The Witness. Pardon me? 

Mr. Leonard. The last page. 

The Witness. The next to the last page? 

Mr. Leonard. The last page. 

The Court: Just address the Court, Mr. Leonard. 

Mr. Leonard. I apologize, Your Honor. 

The Witness. Item 4, the Thompson-Starrett, $34. 


By Mr. Robb: 


Q. Do you agree with the Thompson-Starrett any more 
than you did with your own? <A. No. 


[Tr. 446] Q. Mr. McShain, coming back for a moment, to 
the $40.00 unit price on concrete: Would you tell us 
whether or not that was the standard unit price for con- 
crete? A. Forty dollars was the price we used on the con- 
struction of an office building, school building or an average 
type building. Sometimes you would be faced with a situa- 
tion where there would be a little intricate type of concrete, 
and that might cost probably a few dollars more, but on 
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this particular job in question, to me it is inconceivable, to 
a layman, that to do concrete work in the construction of 
an office building under a mountain could not be considered 
in the same class or in the same category as erecting a 
building on an open site. 

Q. Now, do you recall how much of a difference, error, 
in your proposal that mistake on your concrete resulted in? 

Do you want to look at Mr. Fay’s letter to refresh your 
recollection? A. Yes, that would be more exact. 

Q. I would like the approximate total. A. The difference 
reflected is a mistake of one hundred forty-four thousand 
five hundred and nineteen dollars. 

Q. What about the cement work? [Tr. 447] A. In the 
cement work, there was a difference of one hundred five 
thousand six hundred and eighty dollars. 

Q. Was that in the same area, the same error? A. Pretty 
much the same principle. 

Q. Now, what about the concrete tunnel lining, was that 
the same error? A. The concrete tunnel lining was some- 
thing that we had never done before, and we were not 
familiar with it, and we apparently made a—rather, much 
more serious blunder there. We allowed a sum of four 
hundred sixty-two thousand, and that was based on our 
own estimate. Subsequently, we received an estimate from 
a firm that had done such work, and that estimate was 
seven hundred twenty-nine thousand eight hundred and 
seventeen dollars, or a difference of two hundred sixty- 
seven thousand eight hundred and seventeen dollars. 

Q. What, if anything, can you tell us about your original 
estimate for millwork and wallboard, and so forth? A. On 
the millwork and wallboard, studs erection, we had al- 
lowed—and these were our own figures—one hundred and 
nineteen thousand dollars. On reviewing the job, Mr. 
Tippett found that the cost actually would be one hundred 
ninety-one thousand one hundred ninety dollars, or a differ- 
ence of seventy-two thousand one hundred and ninety 
dollars. 
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Mr. Leonard: I object and move to strike the testimony 
[Tr. 448] on these figures unless it is indicated that this 
does refresh the recollection of the witness down to the 
dollars he has been reading. 

The Court: Your objection is sustained. 

Q. (By Mr. Robb) What can you tell us of your own 
knowledge about this, Mr. McShain? A. I can recall that 
in discussing with Mr. Tippett, going over it, that we agreed 
that the difference was seventy-two thousand one hundred 
ninety dollars. 

Q. Now, do you recall the item having to do with glass 
doors? A. Yes, I do. 

Q. What do you recall? 

The Court: I would suggest, Mr. Robb, that you antici- 
pate Mr. Leonard’s objections to this testimony and estab- 
lish, if it is possible, how the witness has knowledge of 
these questions about which you are asking. 

Mr. Robb: I will do that. Thank you, Your Honor. 

Q. (By Mr. Robb) Mr. McShain, how do you know about 
the glass door items? Can you tell us the basis of your 
knowledge? A. The basis of my knowledge is that I know 
we used the sum of five thousand dollars. And, after we 
submitted our figure at a subsequent date, in reviewing the 
estimate and after receipt of a bid, we found that the proper 
amount was [Tr. 449] forty-nine thousand dollars. 

Q. Now, on the item for temporary wiring, tell us what 
knowledge, if any, you have of that? A. On our estimate 
we used the sum of fifty thousand dollars,— 

Mr. Leonard: Objection. May I ask that the witness 
testify without reading. 

Q. (By Mr. Robb) Are you able to recall these figures 
without looking to refresh your recollection? A. I wouldn’t 
attempt it. 

The Court: Go ahead. 

Q. Mr. McShain, tell us the basis of your knowledge, if 
any, about the temporary wiring? A. TI recall that the 
figure we used on our estimate for the temporary wiring 
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was not sufficient, and that, at a subsequent date, we found 
that the work was worth considerably more, and, therefore, 
we found it necessary to add a certain sum to our bid. 

Q. Are you able to tell us what that was? A. Not with- 
out referring to the notes. 

Q. Can you refresh your recollection? A. Fifty thousand 
was the sum we used. The amount of the corrected sum is 
one hundred two thousand, or a difference of fifty-two 
thousand dollars. 

Q. Now, the next item is premium time. What does [Tr. 
450] that mean? A. Premium time is—it refers to the 
amount of money spent over and above the regular hours 
of work. 

Q. How is that computed in submitting your bid? A. 
Well, it is based on the period of time that you are—have 
been allowed to complete the job. And, based on that, you 
figure if it can be done in that time. If it isn’t possible, 
then an additional sum is allowed to pay the overtime 
wages. 

Q. Do you recall whether or not any error was discovered 
in your estimate, the cost of premium time? A. Yes. When 
we reviewed our estimate after we submitted that figure, 
we found that the amount we allowed for premium time 
was insufficient. 

Q. How did you review that particular item, do you re- 
member, Mr. McShain? What did you do? A. Well, we 
discussed it among ourselves, covered the pros and cons, 
and the work as it progressed, and determined from that 
that there was insufficient premium time allowed in the 
estimate. 

Q. What was the amount of the error? A. We allowed 
the sum of one hundred and fifty thousand dollars. Our 
estimate of a subsequent date was two hundred sixty-five 
thousand dollars, or a difference of one hundred fifteen 
thousand dollars. 

[Tr. 451] Q. Mr. McShain, I realize it was a long time 
ago. Do you recall now going over these figures which are 
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set out in Mr. Fay’s letter at that time? A. Yes, I recall— 

Q. And do you recall going over the matter with Mr. 
Tippett at that time? A. Yes, I do. 

Q. And you tell us whether or not you recall that to the 
best of your knowledge and belief at that the revised figures 
were the correct ones? A. Yes, I do. 

The Deputy Clerk: Defendant’s Exhibit No. 25 for iden- 
tification. 

Defendant’s Exhibit No. 26 for identification. 

Defendant’s Exhibit No. 27 for identification. 

Q. (By Mr. Robb) Mr. McShain, one of the letters you 
wrote to the Engineers was addressed to General Hardin. 

Do you remember that—General Hardin? A. Yes, I 
recall. 

Q. How did you happen to write to him? A. Well, when 
it appeared that we were making no progress with Colonel 
McCutchen, I inquired from Mr. Hauck to determine who 
was his superior, and I learned that it was Colonel Hardin 
and contacted him. 


Mr. Robb: We offer in evidence Defendant’s Exhibit 
[Tr. 452] No. 25, which is a copy of a teletype from General 
Hardin, Assistant Chief of Engineers for Military Con- 
struction, to the District Engineer, Washington District, 
dated 9 January 1952. 

Mr. Leonard: No objection. 

The Court: The exhibit will be admitted. 


(Tr. 453] Q. (By Mr. Robb) Mr. McShain, showing you 
Defendant’s Exhibits No. 26 and No. 27, I will ask you if 
you received Exhibit No. 26? A. Yes, I did. 
Q. And did you answer it by Exhibit 27? A. Yes, I did. 
Mr. Robb: We offer these in evidence, your Honor. 
The Court: The exhibits will be admitted. 
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(Tr. 455] Q. (By Mr. Robb) Did you get any answer to 
this October 21st letter, Mr. McShain? <A. No, I don’t re- 
call receiving any reply. 

* we o * . * * * * * 


(Tr. 456] Mr. Leonard: Ladies and gentlemen of the jury, 
the document from which we are about to read is entitled: 

In the United States District Court for the District of 
Columbia. 

United States of America, Plaintiff, versus John Mc- 
Shain, Inc., Defendant. 

Deposition of John McShain, taken on behalf of the de- 
fendant, pursuant to attached notice, at the offices of John 
McShain, 17th and Spring Garden Streets, Philadelphia, 
Pennsylvania, on Tuesday, July 17, 1956, commencing at 
ten thirty o’clock in the morning. 


Cross-Examination by Mr. Leonard: 
Q. Would you turn to page 11, Mr. McShain. 


Question: Then let me ask you further, Mr. McShain, 
prior to the Camp Ritchie contracts, what contract did you 
have with the Engineers which were negotiated? 

Answer: Why the Pentagon Building, Map Service 
Building, and an airport down about twenty-five miles 
[Tr. 457] south of Washington and possibly several other 
buildings of not too great importance. 

Question: Would it be correct to state Mr. McShain, 
prior to 1951, you had considerable experience in dealing 
with the Army Engineers in the matter of contracting for 
buildings and construction? 

Answer: Yes; we had dealt quite a bit with them. 

Mr. Leonard: If you will turn to page 19, please, at the 
foot of the page: 

Question: That is what I had in mind Mr. McShain. 
As you say, there are so many contingencies in each of 
these jobs that the contingency factor is the one you play 
with? 

Answer: That is correct. 
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Question: Prior to the contract which is referred to in 
the complaint—and I take it you are familiar with the con- 
tract referred to in the complaint? 

Answer: Yes. 

Question: You had a prior contract at Camp Ritchie, 
known as the Camp Ritchie Proper? 

Answer: That’s right. 

Question: You had at Camp Ritchie an organization? 

Answer: That is correct. 

Question: A headquarters? 

Answer: Yes. 

[Tr. 458] Question: Equipment? 

Answer: Yes. 

Question: And men? 

Answer: Yes. 

Question: Could you give me some general description 
of how large and how organized a field force you had there 
on that contract? 

Answer: Well, any information I give you will be purely 
a guess, because I only visited the site, I think, twice. 

Question: Well, your best judgment subject to correction 
at any time by your attorneys on the record? 

Answer: Yes. I would say there may have been five 
hundred men on the job. 

Mr. Leonard: Thank you. And if you will turn to page 
37. Near the top of the page. 

Question: So that between the advantage of the site op- 
eration, which you already had under way, and the dropping 
of allowances for contingencies to get the job, would that 
have accounted for the difference in your bid and the next 
lowest? 

Answer: Well, the contingencies, I think we would have a 
lot of contingencies as well as they would. It wasn’t a 
question of dropping contingencies in our bid, it was just 
a question of an unfortunate oversight of them. 

{Tr. 459] We didn’t purposely omit any contingencies or 
anything of that sort when we bid the job. It was just one 
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of those jobs when we figured it and after we figured it we 
realized that we were too short. It is more or less hind- 
sight rather than foresight. 

Question: You previously stated, Mr. McShain, that when 
you reviewed these bids you reviewed them from the point 
of view of contingencies and profits as well as the material 
items? 

Answer: That’s right. That is correct. 

Question: And you reviewed this one on the point of 
view of contingencies and profits? 

Answer: Yes, but I think you must realize that even 
though I have had quite an experience, it is quite possible 
for me to make a mistake as well as anyone else. 

Question: Agreed. 

Answer: And that was the omission or the oversight 
that I made on it in going over it. I should have picked up 
a lot of these contingencies and should have insisted on 
having more money in for the bid, but what reason I didn’t 
I can’t account for. 

Mr. Leonard: Would you turn back to page 23, please. 
Near the top of the page. 

Question: Were there any difficulties by reason of the 
nature of the work itself, other than dealing with [Tr. 460] 
subcontractors? 

Answer: Well, the very fact that there never was a job 
built like it before produced a very serious question of the 
method of construction and the method of estimating. 

Mr. Leonard: If you will turn over to the next page, 
Mr. McShain, page 24. 

Question: With respect to the Camp Ritchie Primary 
contract and its unusual nature, you previously stated that 
you viewed every job on its own, is that correct? 

Answer: That is correct. 

Question: And that in so viewing, you decided on 
whether it was a job you wanted or didn’t want partic- 
ularly? 

Answer: That is correct. 
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Question: How did you view this one? 

Answer: Well, we were greatly influenced by the fact 
that we already had a job right there beside it. I think 
that more or less influenced us in being desirous of having 
the contract. 

Question: The nature of it didn’t enter into it? 

Answer: No, I wouldn’t discount that. I would say the 
nature was such that it looked like an interesting venture. 

Question: It was a challenge, wasn’t it? 

[Tr. 461] Answer: More or less, yes. 

Question: How much did you really know about the 
factors that entered into your making up of the cost here? 

Answer: On this particular project? Frankly, we didn’t 
know enough to make up the proper figure. 

Question: In other words, it was a calculated risk on 
your part? 

Answer: It was—yes, more than a calculated risk. It 
was a complete guess. 

Mr. Leonard: Turn to page 15, Mr. McShain, the center 
of the page, please. 

Question: What review did you give to the estimates 
that were prepared by the Washington office? 

Answer: Well, just you might say a casual review. I 
would go to Washington the day the bid was being sub- 
mitted, maybe spend two or three hours on it just going 
over it in a general way. 

Mr. Leonard: Page 16, below the half. 

Question: In other words, against your own background 
of experience you would review Tippett’s or Russell’s 
figures to decide whether he was putting too many men on 
or too few men on for the work involved? 

Answer: Well, yes. More or less the work involved, 
whether or not he was using high enough figures for it. I 
would use my own judgment on that. 

(Tr. 462] Question: Now, I take it that your review in 
such cases then was to make sure that Mr. Tippett did not 
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make an error in quantity on the low side in making his 
bids? 

Answer: Well, see, unfortunately I wasn’t in a position 
to check any quantities at all. I just more or less gave it 
a survey and sort of a speculative guess as to whether or 
not the amount of money we allowed was sufficient. 

Question: But the end result of your speculation or 
guess, as I understand what you have testified to, is your 
approval of the bid? 

Answer: That is correct. 

Question: Based upon your best judgment, however 
limited it might be? 

Answer: That’s right. That is correct. 

Mr. Leonard: Please turn to the next page, page 18. 

Question: On the question of contingencies, allowances, 
general area for mistakes, you would decide that as against 
the profit? 

Answer: Well, no. Generally those figures of contin- 
gencies and things of that sort were made up on the esti- 
mate or I would add them to the estimate if I observed 
that they were omitted. 

Question: And by the very nature of contingencies, it 
was a debatable or doubtful item? 

[Tr. 463] Answer: Yes, it was, particularly on that job. 

Question: Leaving that job out at the moment, I would 
rather have your general practice on the matter. You 
reviewed this from the point of view of deciding as to each 
job I take it how much you wanted the job? 

Answer: That would influence us somewhat. 

Question: The amount of profit you thought the job 
would carry? 

Answer: That is true. 

Question: And at the same time to get the bid from 
whomever you thought would be bidding against you? 

Answer: Yes, that is correct. 

Mr. Leonard: Page 28, please. 
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Question: Did you go to Washington before the bid was 
submitted? 

Answer: Yes, the morning of the bid I went to Wash- 
ington. 

Question: Where did you go, to your office down there? 

Answer: I think it was in our office, yes. 

Question: Do you recall the meeting there at all? 

Answer: Well, just vaguely. It has been five years ago. 
I just have a hazy recollection of sitting in, looking over 
the bid and preparing it. 

Q. Apart from the record, Mr. McShain, do you want to 
make a correction on that word ‘‘preparing”’ at this time? 
(Tr. 464] A. Reviewing. 

Question: At the time you reviewed the bid I take it you 
reviewed it from the points of view you previously dis- 
cussed? 

Answer: That is correct. 

Question: And all of the factors you previously testified 
to were taken into consideration in your review of the bid 
before it was submitted? 

Answer: Yes. 


[Tr. 465] Question: What was the nature of the mistake 
in the concrete work, Mr. McShain? 

Answer: Why, I don’t think that they allowed enough 
for the handling of the concrete, the pouring of it in place, 
considering the fact that all the work involved, they just 
figured the concrete in the normal way that they would 
figure concrete on any average building. They didn’t allow 
for the underground transportation of it and anything of 
that sort. 

Mr. Leonard: Then we go into: 

Question: When did you discover that? 

Answer: Well, I didn’t discover anything. I was just 
told. I would say sometime within a week after the bids 
were opened I think Tippett was the one that made the 
thorough investigation. I think he went over all the papers 
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and he came up with certain items where he felt we were 
short on, where we had made a mistake, and that was when 
I learned, within a week after. 

Mr. Leonard: Please turn to page 73, Mr. McShain. 

Question: Now, you recall that about five days [Tr. 466] 
after the October 2 meeting Mr. Tippett informed you about 
the errors his review had uncovered? 

Answer: That’s right. 

Mr. Leonard: Page 34, Mr. McShain. The last line on 
the page. 

Question: But in any event, you have a general reputa- 
tion for coming through with a tight bid? 

Answer: We have been pretty successful, yes, I would 
say so. 

Question: And you did have at the time this organiza- 
tion up at Ritchie? 

Answer: Yes, that is correct. 

Question: Did that represent an operating economy to 
you, to have that setup up there? 

Answer: Oh, yes. 

Question: A substantial one? 

Answer: Well, I wouldn’t want to go too far in how 
substantial it was. It exercised a terrific influence on us 
in the way of bidding the job. 

Question: Well, money-wise, then, it was very substan- 
tial, wasn’t it? 

Answer: Well, I would say it had a big bearing on it, 
yes. 

Question: Your familiarity with the Washington area, 
your existing contracts with subcontractors, your existing 
employment of labor at Ritchie, all entered into [Tr. 467] 
the picture which ended up in your bid, did it not? 

Answer: Oh, yes. 

Question: Each of those were factors which were com- 
pletely unavailable to the other bidders? 

Answer: No, I wouldn’t say so. As a matter of fact, I 
think our competitors were given an opportunity to be 


288 


taken all around the site up there, look it over, and were, 
I would say, almost equally familiar with the site and con- 
ditions up there as we were. 

Question: I am referring now to the existing arrange- 
ments which you had on the site by way of men, equipment, 
headquarters. 

Answer: Well, all that information and background was 
available to the other contractors if they wanted to avail 
themselves of the opportunity of going up there and 
spending a couple days. 

Question: Isn’t there any organizational expense in- 
volved in bringing your men and equipment to a job and 
setting it up? 

Answer: Oh, yes. I am not for a moment denying the 
fact that we had an advantage over the other contractors, 
but the point I am trying to mention is that they could, 
if they wanted to—and whether they did or not I don’t 
know—familiarize themselves with the conditions of the 
job so that they could have been competitive as far as [Tr. 
468] bidding the job was concerned. 

Question: But each of them had to make an allowance 
for this entire initial outlay, did they not? 

Answer: Yes, that is true. 

Question: Which you did not? 

Answer: Yes, that is true. 

Mr. Leonard: Turn to page 37, please. 

Let me correct that, please, Mr. McShain, page 59. The 
center of the page. 

Question: Do you have any knowledge of any communica- 
tion by yourself or anyone on your behalf to the Army of 
the conclusion you had reached in the afternoon meeting of 
October 2, that there was a mistake or error in your bid- 
ding, before the date you state in October, October 24, 
1951? 

Answer: No, we didn’t convey any information along 
those lines. We didn’t feel it was necessary. 

Mr. Leonard: Page 45, near the bottom. 
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Question: Now, outside of the statements you made to the 
Army in your correspondence with the Army Engineers, 
are there any errors claimed as being made in that bid? 

Answer: I think they have probably covered them in the 
list that we made up of errors on the job. I think we made 
up @ list of the errors that were made. 

Question: Would you identify that list for me, [Tr. 469] 
Mr. McShain. Can you recall whether it was a letter to 
Col. McCutchen or just what form it took? 

Answer: Well, Colonel McCutchen asked, when we told 
him of the mistake, he asked us if we would summarize the 
mistake, give him a list, and I believe Tippett worked up a 
list and submitted it to him. 


Question: During the recess Mr. McShain, have you at- 
tempted to find a copy of the list to which you [Tr. 470] 
previously testified? 

Answer: No, I didn’t look for the list because I knew we 
didn’t have it. I just referred to a particular letter from 
Col. MeCutchen—from our office to Col. MeCutchen. 

Question: Was your reference to the letter dated Novem- 
ber 15, 1951, and addressed by you to Col. McCutchen? I 
ask that you look at a copy of that. 

Answer: Yes, that is correct. 

Question: That is what you referred to previously as the 
listing of errors to Col. McCutchen? 

Answer: That led me to the assumption that we had sub- 
mitted a list of errors, although I had never seen it. 

Mr. Leonard: I should like to identify for the record at 
this time the two letters sent by Mr. McShain to Colonel 
McCutchen on November 15, and now in evidence as De- 
fendant’s Exhibits Nos. 12 and 13. 

The Court: They have been admitted in evidence? 

Mr. Leonard: They have been admitted in evidence, and 
I merely make this record reference at this time so as to 
tie them in with this testimony. 

The Court: Very well. 
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Mr. Leonard: Turn to page 62, please, Mr. McShain. 

Question: Within the limits of my question, Mr. Mc- 
Shain, you had in fact gone over this bid, am I correct, be- 
fore it was signed? 

(Tr. 471] Answer: Yes, that is correct. 

Question: You have an awareness both from experience 
and training as to the meaning of the words and phrases 
used? 

Answer: Yes, that is correct. 

Mr. Leonard: Turn to the next page, please. 

Question: After October 2, were you informed that Mr. 
Hauck had been invited to come around to the Engineers 
and discuss the contract? 

Answer: Yes. 

Question: Before he went? 

Answer: Yes. 

Question: Did you instruct him at that time to appear 
and to bring with him Messrs. Russell and Tippett? 

Answer: Yes, I would say I did. 

Question: What was the substance of your conversation 
with Mr. Hauck at that time? Was it with Mr. Hauck? 

Answer: Yes, with Mr. Hauck. 

Question: On the telephone? 

Answer: That’s right. He just called and said that they 
had been invited to come over and talk about the bid. And 
I gave him no specific instructions, to the best of my knowl- 
edge, other than the fact that I think by that time we were 
aware that a mistake had been made and we were under 
the impression we were going in to sort of [Tr. 472] nego- 
tiate. 

Question: So that as of the time that Mr. Hauck went 
into this meeting on your instructions and brought these 
other people with him, you and he and the rest of the people 
in your organization were aware of your belief that a mis- 
take had been made? 

Answer: That is correct. 
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Question: And they went in to discuss the bid which you 
had made? 

Answer: That is correct. 

Question: And to the best of your knowledge did they 
or did they not in the course of that bring to the attention 
of the Army the errors which they claimed to have existed? 

Answer: I think, as far as I know, I don’t know that 
they did discuss the errors at that time. 

Question: But each of them knew about it? 

Answer: That is correct. 

Question: And each of them was free, as far as you know, 
in that conference, to have brought the subject up? 

Answer: Yes. To the best of my knowledge Mr. Hauck 
told Col. McCutchen at that meeting that they hadn’t in- 
cluded any of the contingencies, and I think he did go on 
record with them to that effect. But they didn’t make an 
issae—if that is what your question is—of the error, a 
direct question. 

(Tr. 473] Mr. Leonard: Turn to page 74, please, Mr. Me- 
Shain. Near the top of the page. 

Question: You had an invitation before October 12 which 
Mr. Hauck conveyed to you to attend a conference regard- 
ing your bid? 

Answer: That’s right. 

Question: What limitations did the Army put upon the 
presentation you were to make in that conference? 

Answer: They didn’t put any limitations on it but they 
ran the meeting. 


[Tr. 474] Question: Did the Army cut the meeting short 
at any point? Did you try to take any point up from these 
papers or discuss any items which the Army refused to 
consider? 

Answer: I wouldn’t say we did, no, because they had— 
Col. McCutchen was the chairman of the meeting and he 
was the one that ran the meeting, so we just followed along 
with them and the first thing we knew the meeting was over 
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and Hauck had been given this notice to proceed with the 
work. 

Question: In so far as John McShain, Incorporated, is 
concerned, it had received an unlimited invitation to come 
in and discuss its bid, is that correct? 

Answer: Well, I wouldn’t—oh, I am not going to be 
technical. Yes, sure. 

Mr. Leonard: Turn to page 89, please, Mr. McShain. 
[Tr. 475] Just below the middle. 

Question: So that a negotiation meeting, as far as your 
organization was concerned, was 2 meeting with these three 
men who attended this one? 

Answer: The three men who attended, but not neces- 
sarily was it a negotiation. Those three men could attend 
a meeting without it being a negotiation. My contention 
is that they attended but there was no negotiation. 

Question: They were the people who had previously 
turned up for you on other jobs in what you referred to as 
negotiation? 

Answer: They have also turned up for me at other 
meetings which I consider as a meeting and no negotiation. 
They were the three top men in our Washington office and 
they represented me in all meetings, Union meetings,— 
Hauck principally—but other meetings as well. 

Question: When you received from Mr. Hauck the notice 
of acceptance and notice to proceed, you knew its effect and 
nature, did you not? 

Answer: Yes. Well, I frankly didn’t think that it had 
any effect. 

Mr. Leonard: Would you turn to page 94, please. At 
the top of the page. 

Question: So when that happened on that November 
[Tr. 476] date you had a cutback in manpower, equipment 
and other requirements up there at the Camp Ritchie 
Proper contract? 

Answer: That’s right. 

Question: That was in early November? 


293 


Answer: Early November, yes- 

Question: And that was after the date which had been 
stated in the notice to proceed and go forward with the 
other contract? 

Answer: That’s right. 

Question: And had you been actually proceeding with 
the other contract you would have absorbed those men and 
equipment and overhead into the second job? 

Answer: Not necessarily. 

Question: To some extent? 

Answer: Well, it might be to some extent. 

Question: I mean your original thought, as I under- 
stood your testimony, was that the second job was desirable 
because of the presence of these factors on the field. 

Answer: The fact that we were on the site and working 
there with our organization. 

Question: So that at the time that the notice to proceed 
requested that you begin, you had all of those advantages 


present at Ritchie? 

Answer: At the time we received the notice to [Tr. 477] 
proceed, yes, we did. 

Question: And as of the time that you would normally 
have gone ahead under that, had you accepted it as such? 

Answer: That is correct. 


° s e s * * * * . * 


Question: And that was similarly true several weeks 
later, in the early part of November, when you received 
the cutback in the Ritchie job? 

Answer: Well, no. When we received a cutback on the 
Ritchie job we had to let a lot of the men go, a lot of our 
organization go, immediately. 

Mr. Robb: Thank you. 

Q. (By Mr. Leonard) Mr. MeShain, do you know of any 
record, memorandum or paper of the defendant, John Me- 
Shain, Inc., which used the word ‘‘mistake” before the 
letters you wrote on November 15, 1951, which are in evi- 
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dence as Defendant’s Exhibits 12 and 13? A. I don’t re- 
call them. 

Q. You have previously stated if I recall correctly that 
the discovery of the mistake in your bid took a very con- 
siderable period of time? A. The actual amounts and 
figures were overlooked, yes. 

[Tr. 478] Q. How were those amounts and figures deter- 
mined, Mr. McShain, to your knowledge? <A. Originally 
or after the bidding. 

Q. After the bidding? A. Mr. Tippett took the plans 
and specifications and reviewed them very carefully and 
based on this review, he reached the conclusion that we had 
made mistakes. 

Q. Did he take off the amounts and quantities again? A. 
I assume he did. 

Q. Do you know? A. To the best of my knowledge, I 
don’t know how he could reach the figure if he didn’t. 

Q. Did your familiarity with estimating, Mr. McShain, 
indicate that his second total would differ from or be the 
same as his first one? A. I would say it would be different 
from his first one. 

Q. On the quantities? A. Not only the quantity, but 
also the nature of the work. 

Q. Now, do different estimators, from your experience, 
Mr. McShain, come out with different results when they 
take figures off the same sheets and specifications? A. 
Within reasonable amounts. 

Q. In other words, it is not a precise count? A. Noth- 

ing mechanical about it. 
(Tr. 479] Q. Mr. McShain, I ask you to look at Defend- 
ant’s Exhibit No. 6, which was identified as having been 
written, in so far as the figure columns are concerned, 
by Mr. Tippett. 

Have you seen that exhibit previously? A. I couldn’t 
say that I have seen this exhibit. 

Q. Do you recognize Mr. Tippett’s handwriting? A. Oh, 
definitely. 
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Q. Can you state of your own knowledge what the first 
column called ‘‘original’’ stands for? A. No, I couldn’t. 

Q. Can you state of your own knowledge what the 
second column called ‘‘revised”’ stands for? A. Well, 
actually, from my knowledge, looking at this and from my 
experience, one would indicate an original bid and the 
other would indicate under the caption of “<revised,’’ 
a revised bid. 

Q. But you didn’t make an actually revised bid at any 
time, did you? A. Did I? 

Q. I mean the defendant did not make a revised bid on 
this project? A. Mr. Tippett made a revised bid. 

Q. You mean he made a revision of the original bid? 
A. He made a revised bid. 

Q. Who was that bid submitted to? ([Tr. 480] A.I 
didn’t say—the bid was not submitted to anyone. He 
made a revised bid. 

Q. Do you have any knowledge whether that second 
column is the revised bid of Mr. Tippett? A. I have no 
knowledge at this late date. 

Mr. Leonard: Plaintiff renews its motion, Your Honor, 
on the basis of three witnesses who state that they do 
not know how the last column of this exhibit was calculated, 
nor can they explain the figures, so plaintiff again renews 
its motion to strike this exhibit from evidence. 

The Court: The Court will deny that motion. 

Q. (By Mr. Leonard) Mr. McShain, since your 
memory was refreshed this morning on the amounts of 
what you term mistakes to this bid, would you please 
look at the revised column of Defendant’s Exhibit No. 6, 
and tell me whether those are the figures which you then 
submitted, which were then submitted for the defendant 
through its attorney, to the Secretary of the Army and 
to the Comptroller General? A. I wouldn’t want to go 
on record without sitting down and carefully reviewing 
and checking, which, unfortunately, I am not in a posi- 
tion to do right now. 
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Q. In other words, you don’t know whether they are 
the revisions which were later made the subject of appli- 
cation to the Secretary of the Army and the Comptroller 
General? A. No, I wouldn’t say that—I didn’t say I 
didn’t know—it’s merely a fact I cannot say, sitting 
here, [Tr. 481] without going over this carefully and say 
whether it is or is not. 

Q. Excuse me, Mr. McShain, I got lost there somehow. 
You say you do know but you can’t state precisely whether 
it is or not? A.I did not say I do know. 

Q. Would you please give me an explanation? A. I said 
I could not sit here and look at these figures and say to 
you that they were the revised figures that were sub- 
mitted to the Secretary of the Army. 

Q. Or the Comptroller General? A. Or the Comptroller 
General. 

Q. Did I understand your testimony this morning to be 
that, looking at the letter which your attorney sent to 
the Secretary of the Army your memory was refreshed 
as to the amount of mistakes that were made? A. That is 
correct. It was. 

Q. Will you state the amounts of those mistakes to me? 
A. No, I wouldn’t attempt to. 

Q. Did I understand that your memory is now refreshed 
on the subject? A. It was refreshed by reason of the 
fact, as I have stated, looking at the paper, but I have 
made no attempt to memorize the exact figures. 

Q. Do I understand then, Mr. McShain, that the figures 
you read off this morning were only read from the exhibit 
and [Tr. 482] were not matters of your own recollection? 
A. They were matters of my recollection. I recalled gen- 
erally the amount of the figures and the difference, but 
I say I could not test my memory and recall the individual 
amounts you requested me to do. 

Q. Could you state for me the general amounts of the 
figures and items? A. I prefer not stating anything. 

Mr. Leonard: If the Court please, would the Court 
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direct the witness to state to me what he knows the 
figures to be approximately. 

The Court: The Court will not direct the witness to 
make any answers, Mr. Leonard. 

Q. (By Mr. Leonard) Do you not at the present time 
have any recollection at all of the amounts of the mis- 
takes that you claim? A.I have a recollection, but I 
don’t propose to state them. 

Q. Will you state what your recollection is? A. I will 
not. 

Mr. Leonard: Same motion to the Court. 

The Court: The Court is consistent in all of its rul- 
ings, Mr. Leonard. 

Mr. Leonard: Thank you, your Honor. 

Q. (By Mr. Leonard) On October 2, 1951, Mr. McShain, 
[Tr. 483] did you come to Washington to review this bid 
before it was submitted? A. I did. 

Q. And did you at that time read it before it was 
signed? A. I reviewed the bid. 

Q. Now, in reviewing the bid, what did you do? A. I 
went over the individual items, with my different men, 
discussed them with them. 

Q. Now, in what item does contingencies appear, Mr. 
McShain? What is the general name for it on the estimate 
sheet? A. General conditions. 

Q. Now, if you would refer to Defendant’s Exhibit No. 
6, before you, and advise me whether there is a general 
conditions paragraph on that? A. Yes, there is. 

Q. And would you give me the figure under the heading 
‘‘original?’? A. Two hundred eighty-nine thousand four 
hundred. 

Q. Would you give me the figure under ‘‘revised?’’ 
A. Two hundred eighty-nine thousand four hundred. 

Q. And that, do I understand, to be the contingencies 
which you allowed for this job? A. Apparently yes, but 
apparently they put them under a [Tr. 484] different 
heading on this particular job. 
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Q. Would you give me the different headings, Mr. 
McShain? A. At premium time. 

Q. Is that in the original column, Mr. McShain? A. 
Yes, they have one hundred fifty thousand. 

Q. Mr. McShain, didn’t I understand your previous 
testimony to be that premium time is labor over the neces- 
sary hours? In other words, overtime? A. Yes, you did. 

Q. And you state now, I take it, then that overtime 
and contingencies are the same thing? A. Not necessarily ; 
they could be covered under the same caption. 

Q. In other words, your overtime allowance in this would 
have to be added in with your contingencies? A. Wouldn’t 
necessarily; but that would be the procedure. 

Q. Now, what is the revised figure given on that exhibit 
for premium or overtime? A. Two hundred and sixty-five 
thousand dollars. 

Q. That is a raise from the original figure of one 
hundred and fifteen thousand dollars, am I correct? A. 
One hundred and fifty thousand dollars. 

Q. One hundred and fifty thousand dollars. Now, this 
['Tr. 485] overtime had not actually occurred, had it, Mr. 
McShain? A. No. 

Q. This was somebody’s estimate, guess or judgment 
as to what overtime would be, was it not? <A. Yes. 

Q. So that somebody adding one hundred and fifty 
thousand dollars on to the original figure is merely express- 
ing an opinion of his own? A. It is an estimate. 

Q. But it doesn’t represent a concrete fact of any kind? 
A. No, none of these figures represent a concrete fact 
until the building is built. 

Q. Is this true of each of the other items you have 
referred to as mistakes? A. It would refer to everything 
on the job. 

Q. Namely, of all revisions which were made and later 
submitted to the Army and to the Comptroller General— 
were just somebody’s later opinion? A. That is correct. 

Q. Now, am I correct that in forming that later opinion, 
since the work had not gone ahead, there was no change 
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of circumstances involved? A. Yes, I would have to dis- 
agree. There was a great change in circumstances. Would 
you like for me to enumerate [Tr. 486] them? 

Q. Yes, Mr. McShain, go ahead and enumerate them. 
A. Number one: After we submitted our figure, we had 
an opportunity to compare our figure with the Govern- 
ment experts, estimators, and we saw that we were several 
million less than their bid. Number two: We also had 
an opportunity of comparing our bid with those of our 
competitors, and we noted the vast difference between all 
the figures. And that was the basis, to some extent, of 
making us aware that we must have made a mistake. 

Q. Were those two items the only change of cireum- 
stances before your original and your revised opinion? 
A. There may be others, but at the moment, it doesn’t 
come to my mind. 

Q. Now, in connection with that Government estimate, 
Mr. McShain, you have been at this game a long time. 
Do you recall why it is made up? Has anyone ever told 
yout A.I understood it is made up for the purpose of 
determining the value of the cost of the work, and based 
on that, they request their budget; they make up their 
budget. 

Q. Has anyone ever told you, Mr. McShain, that the 
Government estimate is a ceiling, past which the Govern- 
ment will not got A. It might have been mentioned; I 
don’t particularly recall anyone telling me. 

Q. Do you recall that there was a Government planning 
(Tr. 487] estimate on this job before the estimate was 
made? A. No, I do not; nor did I ever even hear of it. 

Q. Now, with respect to the other bidders, Mr. McShain, 
you were looking this morning at Plaintiff’s Exhibit No. 
5, the abstract of bids. Did you know at that time that 
the defendant was not low on proposal number twot A. 
Yes, I did. 
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(Tr. 488] Q. (By Mr. Leonard) Do you have an inde- 
pendent recollection of how far you were low bidder on 
proposal number one, Mr. McShain? A. Yes, we were 
about one million three hundred sixty-five thousand dollars 
low because there was only one bid on the job, even though 
the Government broke it up in two sections and it is 
referred to as bid, the fact remains the Government would 
not award one without the other. That was given to us 
definitely to understand. 

Mr. Leonard: May the reporter read the question, 
Your Honor. 

The Court: Read the question, Madam Reporter. 


(The reporter read the previous question.) 


Q. Could you tell me how far you were the low bidder 
on proposal number one? A. Yes, the proposal number 


one— 
Q. Proposal number one? A. I think you quoted about 


nine hundred thousand dollars. I think that is quite 
possible. 

Q. Mr. McShain, I ask you to look at Defendant’s 
Exhibit No. 5, item 13, entitled ‘‘rock back fill placing 
only,’”’ and if you would give me the Government estimates 
and the bid of the other bidders—I am sorry—Item 13 
down the right-hand column. A. Would you repeat the 
question, please? 


(The reporter read the pending question.) 


(Tr. 489] A. The Government estimate for item 13, which 
includes thirty-eight thousand yards of rock back fill plac- 
ing only was two dollars and twenty-five cents. 
The estimate of John McShain, Inc. was seven dollars. 
Q. Was John McShain the high bidder on that item? 
A. Yes, Yes, I would say that John McShain, Inc. was 
the high bidder on that particular item. 
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[Tr. 490] Q. Mr. McShain, will you read me the dollar 
figures of the amounts bid on that item, please? 

The Court: Will you read what? 

Mr. Leonard: The dollar figures. 

The Witness: The dollar figure for John McShain, Inc. 
is $266,000. 


By Mr. Leonard: 


Q. Will you give me the dollar figure for the Thompson- 
Starett Company, please? A. $15,200. 

Q. Would that be approximately a difference of a quarter 
of a million dollars on that item? [Tr. 491] A. The dif- 
ference between the two figures. 

Q. Would that suggest to you, Mr. McShain, that the 
McShain Company might have made a mistake on that 
item? A. Not necessarily. 

Q. In making up the changed bid figures, Mr. McShain, 
were any of the figures of the Defendant revised down- 
ward? <A. Not to my recollection. 

Q. I show you Plaintiff’s Exhibit 10, from which you 
testified this morning, and ask if that refreshes your recol- 
lection as to whether any of the amounts were revised 
downward in the Government’s favor? A. No, they were 
not. At least, not according to this sheet. 

Q. Mr. McShain, returning for a moment to the bid which 
was prepared on October 2—correct me if I am wrong— 
I believe, generally, you testified you came to Washington, 
you reviewed the figures, and you approved the signing 
of this bid, and that you understood the language of the 
document itself? A. I did. 

Q. Now, did you at that time direct that any condition 
be noted on the bid? A. No, I did not. 

Q. Did you expect that bid to be a firm bid? A. No, 

I did not. 
[Tr. 492] Q. Did you inform anybody in the Government 
as to the fact that you did not expect it to be taken as a 
firm bid? A. No, because the Government informed us 
it would not be a firm bid. 
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Q. At the October 12 meeting, I believe you testified 
there was no mention of mistake made, as far as it was 
reported to you? A. That is correct. 

Q. And that the first mention of mistake by the McShain 
Company, as you testify, was on October 24, 1951? A. 
When I attended my first meeting with Colonel McCutchen. 

Q. Now, can you give me any basis for the non-report- 
ing of the probability of mistake in this matter? A. I 
think you will have to explain your question, Mr. Leonard, 
I don’t understand it. 

Q. You stated on October 2, you assumed there was no 
condition required in the bid because the Government would 
understand that you didn’t intend it to be firm. Now, was 
there an assumption with regard to the October 12 meet- 
ing that again the Government would understand these 
matters? A.I would like to answer, but you got me 
confused on what you are trying to find ont. 

Q. If you will just answer the question. Did you 
assume, in connection with the October 12 meeting: that 
it was [Tr. 493] unnecessary to mention mistake because 
the Government knew all about it? A. Yes, that is correct. 

Q. Now, in your letter of October 26, regarding the 
meeting of October 24, on which you say that you brought 
mistake up for the first time, did you mention mistake in 
those letters? A. No; I had no intention of mentioning 
mistake. 

Q. But you say that two days previously at the con- 
ference to which you referred, you had mentioned mistake? 
A. We discussed it, yes, I said that. 

Q. Would it be correct, then, to say that your letters 
assumed again that the Government knew all about mis- 
take in this case? A. Certainly. 

Q. And after the discussion on November 14, at which 
time, as I recall your stating, Colonel McCutchen asked 
you distinctly to give him the items on which you claimed 
a mistake had been made, you wrote two letters the fol- 
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lowing day; am I correct? A. Not in reference to a mis- 
take. The letters were an entirely different matter. 
Mr. Leonard: Defendant’s Exhibit 12. 


By Mr. Leonard: 


Q. Mr. McShain, I show you Defendant’s Exhibit 12, 
and [Tr. 494] ask you if you would like to change your 
testimony about not mentioning mistake? A. This isn’t 
the letter I was referring to. 

Q. This is one of the two letters written on November 
15? A. Yes. 

Q. And it does mention mistake? A. This one does, yes. 

Q. And does it give the items of mistake which you 
stated Colonel McCutchen called for? A. No, it does not. 

Q. Does it give any details on mistake? A. It covers 
the mistake issue, that is all. 

Q. While you have that exhibit before you, Mr. McShain, 
did you in this letter make a request that the Government 
permit you to withdraw your bid? A. Yes, I did. 

Q. Now, if the bid was only preliminary in nature, as 
you understood it, why was there any necessity of request- 
ing that you be allowed to withdraw it? A. Because the 
Government had tried to make an issue of it, as though 
it were a firm bid. 

Q. When had they done that? A. Well, they did that 
at the meeting that I had with Colonel McCutchen in his 
office, the second meeting. 

[Tr. 495] You mean on November 14? A. November 14. 

Q. In other words, you knew at that time that the 
Government was treating this as a firm bid? A. Colonel 
McCutchen told me at that time; and we also had received 
in the meantime what they purport to be a contract, or, 
rather, a notice to proceed. 

Q. Actually, that was over a month earlier; wasn’t it? 
A. That is correct. 

Q. Now, based upon your experience, Mr. McShain, was 
there a method of making a claim for relief for mistake 
in a bid to the military services? A. There was a system 


304 


of doing that when we submitted a firm bid; but when we 
submitted a bid which was not firm, there was no method 
ever established. 

Q. You knew on November 14 that the Government was 
treating this as a firm bid? A. The fact that they were 
treating it as a firm bid didn’t influence me whatever. 
I didn’t consider— 

The Court: Just a minute. Just answer the question. 

Repeat your question. 


By Mr. Leonard: 


Q. You knew on November 14 that the Government was 
considering this as a firm bid? A. Yes. 
[Tr. 496] Q. And you stated to them that you had made 
a mistake and you wished to withdraw your bid. Am I 
quoting your language correctly? A. That is correct. 

Q. In stating that you wanted to withdraw your bid, 
Colonel McCutchen asked you to itemize and give the 
necessary proof of mistake; did he not? A. I never testi- 


fied that. I can’t say that I particularly recall him ask- 
ing for the individual items. 
Q. I read to you from Defendant’s Exhibit 12: 


‘¢You recall during the course of our conversation 
yesterday you asked us to submit proof that a mistake 
was made in the submission of this low bid.’’ 


A. That is correct. 

Q. Did you submit that prooff A. Oh, yes, yes, we 
submitted it. 

Q. To whom? A. To Colonel McCutchen. 

Q. When was that, sir? A. Oh, I would say sometime 
following the discussion that we had in his office. 

Q. How long following the discussion you had in his 
office? A. I would say within possibly a few weeks. 

Q. I see. 
[Tr. 497] Do you know what form that took? A. No, 
I have no idea. 
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Q. Have you ever seen a copy of it? A. I have never 
seen a copy of it. 

Q. Do you know if your counsel has a copy of any such? 
A. I do not know. 

Q. What was it, a letter? A. I do not know. 

Q. Did you prepare it yourself? <A. I did not. 

Q. Who did? A.I believe Mr. Tippett did. 

Q. And was it sent to the Army, as far as you know? 
A. As far as I know—TI believe it was, although I couldn’t 
possibly testify. 

Q. Did I correctly understand, before the luncheon recess, 
Mr. McShain, that you testified that at this meeting of 
November 14, you told Colonel McCutchen you were going 
to go to the Secretary of the Army, and that he was not 
going to take any action to press you to your contract 
until that had been done? A. That was understood. 

Q. When you say it was understood, did you say it? 
A. Well, actually what transpired was after—if you recall, 
I said that Mr. Newton, counsel for the Government, 
(Tr. 498] disagreed with Colonel McCutchen, and said 
we had certain rights under the terms of the bidding, that 
we were within our rights to present the case to the 
Secretary of the Army; and Colonel McCutchen agreed 
with him; and it was at that time it was understood be- 
tween the three of us, counsel for the Corps of Engineers, 
Colonel McCutchen, representing the Engineers, and my- 
self, that the matter would be submitted to the Secretary 
of the Army. 

Q. Now, does either of your letters on the following 
day make any reference to that understanding you now 
claim? A. I don’t recall they did. 

Q. And is it not a fact that one month later, on Decem- 
ber 11, Colonel McCutchen wrote you and said: Are you 
going to go ahead or not? A. Yes, that is right. 

Q. Would that suggest to you, Mr. McShain, that 
Colonel McCutchen had not understood that you were going 
to make an appeal to the Secretary of the Army? A. I 
wouldn’t say so. 
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Q. And after you received the letter of December 11, 
did you not write on December 13 to the Secretary of the 
Army for the first time? A. If the record shows it, I would 
say it is true. 

Q. You had not, during the intervening month, done 
anything whatever about this? [Tr. 499] A. I don’t re- 
call that I did. 

Q. Now, when you went to see Secretary Pace, did you 
tell Secretary Pace that you were a friend of the Comp- 
troller General? A. I would never make such a statement 
because I wasn’t a friend of the Comptroller General. 

The Court: No, just answer the question. Did you 
make that statement? 

The Witness: I did not. 


By Mr. Leonard: 


Q. Did you tell him that you had visited with the 
Comptroller General and discussed this matter on the 19th 


of November? A. I did not. 

Mr. Leonard: Will you mark this for identification, 
please. 

The Clerk: Plaintiff’s Exhibit No. 20, for identification. 


(Whereupon letter dated November 20, 1951 from John 
McShain to the Comptroller General was marked Plain- 
tiff’s Exhibit 20, for identification.) 


By Mr. Leonard: 


Q. Is this your signature, Mr. McShain on Plaintiff’s 
Exhibit 20, for identification? [Tr. 500] A. That is. 
Let me see that first. That is correct. 

Q. Do you now recall that you visited the Comptroller 
General on the 19th of November? A. Yes, but not for 
that purpose. 

Q. Do you now recall that you discussed this matter 
with him at that time? A. Just in a very vague fashion, 
with no details at all. 
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Q. And did you suggest that you hoped this discussion 
wouldn’t interfere with your friendship? A. Yes, the 
letter says that, but actually, we were building the General 
Accounting Office for the Comptroller General, and that 
was the basis of the meeting that we had. 

Mr. Leonard: I offer Plaintiff’s Exhibit 20 for identifi- 
cation in evidence. 

Mr. Robb: No objection at all. 

The Court: The exhibit will be admitted. 


(Whereupon Plaintiff’s Exhibit No. 20 was received in 
evidence.) 


Mr. Leonard: Ladies and gentlemen of the Jury, this 
is a letter signed, ‘‘John McShain,’’ address to, ‘‘Comp- 
troller General Lindsay Warren, Comptroller General of 
the United States, Washington, D. C.,’’ on the stationery 
of ‘‘John McShain, 17th & Spring Garden Streets, Phila- 
delphia,’’ dated, ‘‘November 20, 1951.”’ 

(Tr. 501] 


‘“‘Dear General Warren: 


“Your graciousness on the occasion of my visit 
yesterday is deeply appreciated. I am sure you could 
tell how disturbed I was when I visited you due to 
the dispute which existed between our firm and the 
representatives of the Army Engineers. 

“‘T was very happy to know that you did not con- 
sider my visit an imposition on our friendship as you 
can be certain that the reason for the visit was to 
obtain some relief from the problems that faced me. 
I ean assure you, after my departure, I felt quite 
different. 

‘‘Again, many thanks and my kindest regards to 
Mrs. Warren, your son and, of course yourself.’’ 
Signed, ‘“‘ John McShain.’’ 
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By Mr. Leonard: 


Q. Did you, following that visit to the Comptroller Gen- 
eral, Mr. McShain, so advise either Colonel McCutchen 
or the Secretary of the Army that the matter had been 
previously discussed by you with him? A. Did I tell 
Colonel McCutchen it had been? 

Q. Yes. A. I don’t recall that I did. 

[Tr. 502] Q. Or Secretary Pace? <A. No, positively not. 

Q. As a matter of fact, your meeting with Secretary 
Pace was just seven minutes long; wasn’t it, sir? A. I 
don’t recall how long. 

Q. If the record so showed, you would agree? A. I agree. 

Q. It was very brief? A. If the record shows it, I 
will agree, whatever the record shows. 

Q. Did I understand your testimony to be that Secretary 
Pace had agreed to your application to hold off on every- 
thing until this matter had been submitted to the Comp- 
troller General? A. That is what I stated. 

Q. And did you confirm that in a letter to Pace on the 
following day? A. If the record shows it, I did. 

Q. If the record doesn’t show it? A. Then I wouldn’t 
say definitely I did. 

Mr. Leonard: I ask to be marked as Plaintiff’s Exhibit 
21, for identification, letter purporting to have been sent 
by John McShain to, ‘‘The Honorable Frank Pace, Secre- 
tary of Army, The Pentagon,’’ under date of December 
21, 1951. 

(Tr. 503] The Clerk: Plaintiff’s Exhibit 21, for identifi- 
cation. 


(Whereupon letter dated December 21, 1951 from John 


McShain to The Honorable Frank Pace was marked Plain- 
tiff’s Exhibit 21, for identification.) 


By Mr. Leonard: 


Q. Mr. McShain, do you identify the signature which pur- 
ports to be yours on Plaintiff’s Exhibit 21, for identifica- 
tion? A. I do. 
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Q. And did you write that letter? A. I did. 

Q. And does it refer to the meeting about which you 
have testified with Secretary Pace? <A. Yes, it does. 

Mr. Leonard: I offer Plaintiff’s Exhibit 21 for identifi- 
cation in evidence. 

Mr. Robb: I have no objections at all. 

The Court: The exhibit will be admitted. 


(Whereupon Plaintiff’s Exhibit 21 was received in 
evidence.) 


Mr. Leonard: On the letterhead of, ‘‘John MeShain, 
17th & Spring Garden Streets, Philadelphia, December 21, 
1951. 


‘““My dear Mr. Secretary: 

“You were very gracious yesterday, and [Tr. 504] I do 
appreciate your kindness in taking the time out of your 
busy day to see me. You can be certain I am mindful of 
your heavy obligations and your responsibility, and it was 
with considerable reluctance that I imposed on your good 
nature. 

“The brief interview that we had yesterday was one 
that I will long remember, and your graciousness reflects 
credit on the present administration. 

‘‘ Again, many thinks and with every good wish to Mrs. 
Pace and you for a very happy Christmas. 

““Sincerely, 
*¢ John McShain”’ 


By Mr. Leonard: 


Q. Does that refresh your recollection, Mr. McShain, 
that you did not mention to Secretary Pace your under- 
standing or ask for any confirmation of this agreement to 
which you testified this morning? A. It just confirms the 
fact that I didn’t mention it in my letter. 

Q. Do you know of any letter or any other writing which 
mentions that agreement? A. I don’t know of any. 
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[Tr. 505] Q. Is it not true that a letter was prepared for 
the Defendant by the attorney, Mr. Fay, and submitted 
to Secretary Pace on this claim you were making? A. That 
is true. 

Q. Do you recall whether he mentioned this agreement 
which Secretary Pace was supposed to have made? A. I 
don’t recall at this moment what that letter said. 

Q. I show you Plaintiff’s Exhibit 10, for identification, 
being the letter to, ‘“The Honorable Frank Pace, Secretary 
of the Army,’’ signed, ‘“‘John McShain, Inc., George 
Morris Fay, Attorney,’’ and ask if that refreshes your 
recollection that such an agreement was not mentioned? 
A. No agreement is mentioned in this letter. 

Q. Is it not true that you prepared an affidavit, after 
your return from South America, to submit to the Comp- 
troller General, regarding this entire dispute? A. I don’t 
recall what the purpose was, but I did prepare an affidavit. 

Q. Do you have any recollection of mentioning this agree- 
ment you now claim in that affidavit? A. I don’t recall 
referring to it. 

Mr. Leonard: Reading from Plaintiff’s Exhibit 17, the 
last page, Mr. Robb. 

“¢Tn accordance with our understanding .. .” 

I might say on this, that you are referring to [Tr. 506] 
Colonel McCutchen, Colonel Davis, and others. 

Mr. Robb: I think it might be well to read the preceding 
sentence which defines what he is talking about. 


Mr. Leonard: ‘‘This entire procedure was approved 
and acquiesced in by Colonel McCutchen, Colonel Davis 
and Mr. Newton and the meeting adjourned with a definite 
understanding that no action would be taken until a 
decision was received from the Secretary of the Army. 

“‘TIn accordance with our understanding, I dispatched a 
letter to the Secretary of the Army requesting a con- 
ference. This conference was arranged, and on December 
20, 1951, Mr. Fay and myself met with Secretary Pace, 
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who in turn referred us to Mr. M. E. Kalette. We pre- 
sented the facts and Mr. Kalette stated that we would have 
some word regarding this matter in the very near future 
and Mr. Fay and I left with the impression that the Secre- 
tary would have the matter transmitted to the Comptroller 
General for his decision.”’ 


The Court: What is your question to the witness? 
By Mr. Leonard: 


Q. My question to the witness is, does that refresh your 
recollection that you did not mention any such agreement 
[Tr. 507] with the Secretary, as you now contend for? 
A. That refreshes my recollection that I did not have any 
agreement or understanding with the Secretary? Is that 
your question? 

Q. Does it refresh your recollection that you did not 
state in this affidavit— A. Oh, yes, oh, certainly; it is 
obvious the affidavit doesn’t say it. If it doesn’t, why, I 
concur with it entirely. 

Q. Does it suggest to you that the only disclosure of 
the case was made to a consultant by the name of Kalette? 
A. Not necessarily. 

Q. After this meeting, Mr. McShain, you received a 
notice signed by Colonel McCutchen, terminating your 
right to proceed further under the contract; did you not? 
A. I did. 

Q. And did Mr. Fay, on your behalf, write to Colonel 
McCutchen, and write to Secretary Pace, as a result of 
that? A. He did. 

Q. And did he ask, as a matter of favor, that that notice 
be withdrawn? A. We asked no favors; no, he did not. 

Q. Did he ask that the notice be withdrawn? A. Yes. 
[Tr. 508] Q. Did he refer, to the best of your recollection, 
in either letter, to the agreement which would have made 
the withdrawal unnecessary? 
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The Court: Just a minute. Read the question, Madam 
Reporter. 


(Whereupon the pending question was read by the 
reporter.) 


Mr. Leonard: I withdraw the question. 
By Mr. Leonard: 


Q. Do you recall there being any reference in either 
of those letters to the agreement you state with Secretary 
of the Army Pace about holding everything at a status quo 
until the decision of the Comptroller General? A. I don’t 
recall anything in those letters. 

Mr. Leonard: I will offer in evidence a letter signed, 
*‘John McShain, Inc., George Morris Fay, Attorney,”’ 
addressed to, ‘‘Honorable Frank Pace, Secretary of the 
Army,’’ under date of January 16, 1952, on the letterhead 
of, ‘‘Law Offices of Fay & Anderson, Washington Building, 
Washington 5, D. C.’’ 

The Clerk: Plaintiff’s Exhibit No. 22, for identification. 


(Whereupon letter dated January 16, 1952 from George 
Morris Fay to Honorable Frank Pace was marked Plain- 
tiff’s Exhibit No. 22, for identification.) 


The Court: There is no objection? 

Mr. Robb: No, sir. This is a duplicate of the one we 
(Tr. 509] put in, Your Honor. It is the original. 

The Court: Is the letter already in evidence? 

Mr. Leonard: Yes. 

The Court: I don’t see any necessity for having it in 
evidence twice. 

Mr. Leonard: May I beg the Court’s pardon. The one 
which has gone in evidence is addressed to Colonel 
McCutchen. This is an identical letter addressed to 
Secretary Pace. 

The Court: Very well. I will admit the exhibit. 

Mr. Robb: All right. 


(Whereupon Plaintiff’s Exhibit No. 22 was received in 
evidence.) 
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By Mr. Leonard: 


Q. Mr. McShain, would you please examine Plaintiff’s 
Exhibit 22 and see whether it refreshes your recollection 
that no reference to any agreement with Secretary Pace 
was made in that letter? 

Mr. Robb: If the Court please, he said several times 
no reference to that agrement was made in the letter. Do 
we have to go over and over it? 

The Court: The questions were addressed to the witness’ 
recollection, Mr. Robb. I think he has answered that he 
had no recollection. 

Mr. Robb: That is right. 

The Court: Of the contents. 

The Witness: Yes, there was none. 


[Tr. 510] By Mr. Leonard: 


Q. Mr. McShain, you met with Secretary Pace on— 
correct me if I am wrong—December 20? A. If you have 
the record there, whenever the date shows, that is the date 
we met. 

Q. And you had received at or about the same time a 
letter from the Corps of Enginers in which they had told 
you that they had to go ahead with this and they wanted 
a final answer in the matter? A. I don’t recall receiving 
any letter saying they had to go ahead with this. I do 
recall, however, receiving a letter asking me for a final 
answer, whether we would proceed with the contract. 

Q. And did you advise the District Engineer that you 
had met with the Secretary of the Army and discussed the 
details in connection with the work on the primary site? 
A. Yes, I believe I did. 

Q. And that pending further action, ‘<we were advised 
to await further word from the Secretary’s office relative 
to the labor situation.”? A. If the letters says that, that 
is true. 
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(Tr. 511] Q. Mr. McShain, I show you Plaintiff’s Exhibit 
93 in evidence and ask if that refreshes your recollection 
that you wrote to Colonel McCutchen after your visit to 
Secretary Pace and did not refer to the agreement which 
you now state? A. There is no reference in this letter 
to any agreement. 

Q. Mr. McShain, you received a letter of 11 December 
in which the Engineers asked you to tell them definitely 
whether you were going ahead or not, told you you were 
endangering the completion date on this work; am I correct? 
A. That is right. 

Q. Did you ever give the Engineers a flat, yes, or, no, to 
this? A. I interpreted my letter as a flat, yes, or, no. 

[Tr. 512] Q. Which letter would that be, sir? A. The 
letter I wrote to them in reply to that. 

Q. I show you Defendant’s Exhibit 18, and ask if that is 
the letter to which you are now making reference? A. 
Yes, this is the letter I am referring to. 

Q. And would you give me the language in there which 
states what it is you are going to do? A. Would you like 
me to read the letter? I would rather read the letter. 

Q. Whatever portion or sentence of it that states that 
you are going to do the work or not going to do the work. 
A. ‘You recall on the occasion of our meeting in Washing- 
ton, when the question was raised regarding our action 
should we be advised to proceed with the work, I, in turn, 
informed you that I proposed to resort to the privilege 
afforded me under the terms of my contract and appeal to 
the Secretary of Army, should this decision be an adverse 
one. In view of the fact that the higher authority has 
seen fit to disregard the circumstances surrounding this 
particular contract, I wish to inform you that I am writing 
today to the Secretary of the Army asking for a hearing in 
connection with this particular contract.”’ 

My interpretation, that was a direct answer to them. 
(Tr. 513] Q. Did you not receive a further letter from 
Colonel McCutchen pointing out that under the existing 
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regulations all appeals to the Secretary had to be made 
while the contractor was doing the work called for? Did 
you receive such a letter? .\. You will have to repeat it, 
if you don’t mind. 

Q. Did you subsequent to this receive a reply from 
Colonel McCutchen, who pointed out to you that under 
the regulations, an appeal to the Secretary had to be made 
by a contractor who was continuing with the work mean- 
while? 

e e ° ° * * * e * * 


The Witness: Yes, I did, but I disagreed with his 
interpretation. 


By Mr. Leonard: 


Q. Was his interpretation, as you describe it, Mr. 
McShain, based upon the contract, itself, or upon the 
general procurement regulations, do you recall? 

The Court: Just a moment. Read the question. 


(Whereupon the pending question was read by the 
reporter.) 


(Tr.514] The Witness: His interpretation, as I remember, 
was based on a job that was already under construction 
and not a job that had not been agreed upon as being 
acceptable or had been officially awarded. 

Q. Do you recall that he referred specifically to the dis- 
putes clause in this contract? A. Exactly. I recall very 
vividly. 

Mr. Leonard: I will read from Plaintiff’s Exhibit 17, 
an affidavit of John McShain, as follows: 

Colonel McCutchen stated, during this meeting of 
November 14th, that if we refused to proceed with the work 
he would immediately award the contract to the second 
bidder and charge us with the difference of approximately 
$1,500,000.” 
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By Mr. Leonard: 


Q. Is that a correct statement, Mr. McShain? A. That 
is a correct statement. 

Q. Now, this is the same Colonel McCutchen who during 
this same meeting of November 14 agreed to hold off every- 
thing until you had gone to the Secretary of the Army? 
A. He did after counsel for the Engineers told him he had 
no right to do what he proposed to do. 

Q. Do you recall in that affidavit, Mr. McShain, dis- 
agreeing with Mr. Hauck in his statement that the only 
mistake [Tr. 515] he could think of of any consequence was 
possibly the concrete? A. Very clearly. 

Q. And you disagreed with him then and you disagree 
with him now? A. Yes, I still do. 

Q. Mr. McShain, in the contract which you already had 
going up at Ritchie, Contract 833, called Ritchie Proper, 
you had a contract very similar to the one which is now in 
dispute; did you not? I mean, roughly speaking. A. You 
mean, there was a similarity between the contract we 
already had under way? 

Q. General similarity in the contract papers? A. I 
would say there was no similarity other than some of the 
general conditions you could interpret as being similar. 

Q. In other words, they would both have approximately 
the same termination clause, same disputes clause? A. As 
a rule, they do. 

Q. You had a termination for the convenience of the 
Government clause in Contract 833, the earlier contract; 
did you not? A. We have it, yes; we have it in all con- 
tracts. 


(Tr. 516] Q. Mr. McShain, when the amount of work 
called for by the contract at Camp Ritchie was diminished 
from the nine million down to two and a half million, or 
figures of approximately that size, you got this wire on 
the 5th of November, and the subsequent letter which went 
into evidence this morning? A. Yes. 
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(Tr. 517] Q. Did not the Government at that time tell 
you that this was a partial termination for the convenience 
of the Government and that under your termination clause 
you had a right to make a claim? A. I don’t recall that 
they did tell us anything along the lines that we were 
within our right; but, undoubtedly, we knew we were within 
our right without them telling us. I will agree on that. 

Q. And you did make a claim? A. No, we made no 
claim. 

Q. You made no claim against the Government for any 
costs arising out of that partial termination? A. We did 
not. 

The Clerk: Plaintiff’s Exhibit No. 24, for identification. 


(Whereupon Supplemental Agreement on Contract No. 
DA-49-080-eng-833, Modification No. 24 was marked 
Plaintiff’s Exhibit No. 24, for identification.) 


By Mr. Leonard: 


Q. Mr. MecShain, I show you a signature under the 
mimeographed phrase, ‘‘.John MecShain, Inc. (Contractor),”’ 
and ask if that is your signature? A. That is my signature. 

Mr. Leonard: I offer in evidence Plaintiff’s Exhibit 24 
for identification, a mimeographed document, bearing the 
signature of the witness, entitled, ‘‘Supplemental Agree- 
ment, [Tr. 518] Contract No. DA-49-080-eng-833, Modifica- 
tion No. 24.’ It is signed by the witness and by a colonel 
of the Corps of Engineers, Ray Adams, for the United 
States of America. Corporate Seal on the Certificate, pur- 
porting to be signed by Edward S. Barnhart, Secretary 
of the corporation named as the contractor, certifying that 
John McShain, who signed the Supplemental Agreement 
on behalf of the contractor, was then president of said 
corporation. 

I offer Plaintiff’s Exhibit 24, for identification, in 
evidence. 

Mr. Robb: If the Court please, I have no particular 
objection, but I don’t quite see now why it is relevant. 
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Perhaps counsel can show us through the witness what it 
has to do with this case. 
The Court: Will counsel come to the bench. 


(Whereupon counsel approached the bench and the 
following proceedings were held:) 


The Court: I assume, in the interest of brevity, Mr. 
Leonard, that this document purports to show that the 
Defendant did, in fact, make a claim to the Government 
for partial termination of Contract No. 1, and that the 
purpose of the tender is to affect his credibility as a 
witness; is that correct? 

Mr. Leonard: This is the Settlement Agreement. There 
is a second point for which the Plaintiff brings it forward, 
(Tr. 519] namely, that this agreement was made after 
the commencement of the present action and is a total 
release for all claims in the prior contract. 

Mr. Robb: I can’t hear him, Your Honor. 


The Court: Read his statement, Madam Reporter. 


(Whereupon counsel’s statement was read by the 
reporter.) 


The Court: I think the exhibit goes to credibility, Mr. 
Robb. 

Mr. Robb: All right. 

The Court: I will overrule your objection. 

Mr. Robb: I assume the witness will be asked about it. 


(Whereupon Plaintiff’s Exhibit 24 was received in 
evidence.) 


(Whereupon counsel resumed their places at the trial 
table and the following proceedings were held :) 


By Mr. Leonard: 


Q. Mr. McShain, I show you Plaintiff’s Exhibit 24 in 
evidence, a Supplemental Agreement, between the United 
States of America and John McShain, a contractor, bear- 
ing a date 15 December, 1954, and ask you if that refreshes 
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your recollection as to the making of a claim by John 
McShain under the earlier Ritchie Proper contract? A. 
No, this doesn’t refresh my memory at all. This is a 
supplementary contract agreed to between the Corps of 
Engineers and our company. It is no claim. 


° ° ° es . ad * ° * * 


(Tr. 522] Q. Mr. McShain, the Supplemental Agreement, 
Plaintiff’s Exhibit 24, was entered into between John 
McShain, Inc. and the Government; am I correct? A. Yes, 
that is correct. 

Q. And it did purport to settle all the outstanding 
claims under Contract 833? A. It was an agreement, the 
same as any contract. 

Q. And that agreement, from the portions I read, now 
refreshes your recollection that it was in part on the 
terminated work? A. I recall that, certainly. 


(Tr. 523] Q. Mr. McShain, due to this conclusion of 
the previous contract at Ritchie, am I correct in stating 
that the McShain Company came out with a profit on the 
earlier work? A. You are incorrect in your statement. 

Mr. Leonard: I offer in evidence at this time Plaintiff’s 
Exhibit 19, for identification, purporting to be a memo- 
randum from Paul S. Fry, to Mr. Edward S. Barnhart, 
entitled, ‘‘Fort Ritchie—Terminated Contract.’’ 

Mr. Robb: That is the same exhibit we objected to. 

The Court: What is the number of the exhibit? 

Mr. Leonard: Nineteen, for identification. 

The Court: Plaintiff’s 19. 

Mr. Robb: We objected to that before. We object to it 
now, Your Honor. 

The Court: What is the ground for your objection, Mr. 
Robb? 
(Tr. 524] Mr. Robb: I don’t think it is relevant, if the 
Court please. Furthermore, it is a memorandum between 
two people who are not here. 

The Court: May I see the exhibit? 
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Mr. Leonard: It has been initialed by counsel for both 
sides as authentic. 

The Court: The Court will overrule your objection, 
Mr. Robb. The Exhibit will be admitted. 


(Whereupon Plaintiff’s Exhibit 19 was received in 
evidence.) 


By Mr. Leonard: 


Q. Mr. McShain, can you tell me who Paul S. Fry is? 
A. He is an accountant in our office. An accountant in our 
office. 

Q. Is he familiar with your books of account? A. 
Familiar with the books, but not the construction work or 
costs or anything of that sort. 

Q. Who is Mr. Edward S. Barnhart? A. Mr. Barnhart 
is secretary of our company in Philadelphia. 

Q. Is he familiar with your books of account and records? 
A. Oh, yes, Mr. Barnhart would be. 

Mr. Leonard: Plaintiff’s Exhibit 19, received in 
evidence, is on the stationery of ‘‘John McShain, Inc., 
(Tr. 525] 1501 North Arlington Ridge Road, Arlington, 
Virginia. Inter-Office Correspondence. 


‘“‘To Mr. Edward S. Barnhart 

‘*From Paul 8. Fry 

“Subject Fort Ritchie—Terminated Contract 

“<Tt is with extreme pleasure and relief that we have the 
privilege to attach the . . .”— 


This is under date of December 30, 1954. 

May I have the previous exhibit? 

I mention at this time that the date on Plaintiff’s Ex- 
hibit 24, the Supplemental Agreement, is December 15, 
1954. 

The date of Plaintiff’s Exhibit 19 in evidence is Decem- 
ber 30, 1954. 


“Tt is with extreme pleasure and relief that we have the 
privilege to attach the enclosed check for $25,000, which 
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represents the final payment on the terminated Fort 
Ritchie Contract DA-49-080-eng-833. It certainly has been 
a long, drawn-out ordeal, but I am of the opinion it is one 
of the few settlements where John McShain, Inc. did not 
sacrifice any of its profits because of negotiations.”’ 


By Mr. Leonard: 


Q. Does that refresh your recollection, Mr. McShain, 
that profits were made on the earlier contract? [Tr. 526] A. 
I don’t quite understand what you mean. Profits were 
made? Profits were made on the first contract, certainly, 
the termination, but not in proportion to what it would 
have been if it hadn’t been cancelled. 

Q. One last item, Mr. McShain. 

Do I understand that you state that you talked to 
Colonel McCutchen on the telephone on December the 21st, 
1951, and at that time again he orally agreed with you that 
nothing would be done by the Army pending some final 
decision from the Comptroller General? 

Did I correctly understand you so to state? A. I don’t 
recall particularly if I said that. If I did say it, I will 
repeat. At this moment, I can’t recall now because I talked 
with Colonel McCutchen occasionally on the telephone. 

Q. At least there was no formal agreement of any kind 
to that effect? A. There was no formal agreement, no. 

Q. Do you know that he expressed any understanding on 
his part to that effect? A. I can’t say that he did or he 
did not. 

Mr. Leonard: That is all, Mr. McShain. 


Redirect Examination 
By Mr. Robb: 


Q. Mr. MeShain, counsel showed you this Supplemental 
[Tr. 527] Agreement on the first contract, dated December 
15, 1954. 

Tell us about that. Explain that to us, would you? I 
don’t quite understand what it was. A. Well, after the 
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Corps of Engineers cut back our first contract, they 
authorized us to proceed on certain portions of the work, 
and allowed us a nominal profit proportioned only on that 
part of the work and no profit or overhead in connection 
with the $7,000,000 that they had cut back. 

The proportion—I guess I can’t refer to what Fry 
thought. 

That note, in my opinion, referred to the fact that in 
consideration of the proportion, the size of the work that 
we did, the result was satisfactory. 

Q. By, ‘‘that note,’? you are referring to this Fry 
memorandum here about the profits? A. Yes. Mr. Fry 
was not in a position to know anything about the first 
contract. He is merely in the bookkeeping department 
and would have no idea what profit we would make on the 
first job. So he, obviously, couldn’t make any estimate or 
even speculate on what the result would have been had we 
done the first job. 

Q. He says here: 

*‘T am of the opinion it is one of the few settlements 
where John McShain, Ine. did not sacrifice any of its profits 
because of [Tr. 528] negotiations.”’ 

What negotiations does that refer to? A. Well, the final 
settlement, the agreement. I think he was principally 
referring there more to the possibility of so many head- 
aches and problems when a contract is settled. 

Q. This final agreement which you mentioned, was that 
the one of December 15, 1954? A. Yes, that is correct. 

Q. That had to do with how much of the contract again, 
the two million or the seven million dollars? A. No, that 
had to do with the two and a half million that was remain- 
ing. 

Q. The two and a half million that was remaining? A. 
Remained of the original of nine million dollars. 

Q. That was a settlement on that portion of the con- 
tract? A. That is correct. 


323 


Q. Now, why didn’t you mention this agreement with 
Mr. Pace in some of these letters that you wrote? A. Well, 
I saw no occasion to mention it. One reason, in reference 
to the agreement or the understanding to send it to the 
Comptroller General, I think Secretary Pace would have 
resented it if we had in our letter to him put in there it 
was an understanding it would be sent to the Comptroller 
General. 

(Tr. 529] We took his word and we assumed that that 
was good enough without asking him to confirm it to us 
or for us to confirm it to him. 

Q. Now, what was your relationship with the Comp- 
troller General in 1951? How well did you know him? 
A. My relationship consisted of possibly two or at the 
very most three meetings in his office. I never saw him 
outside of the office. I think that the time the General 
Accounting Office was dedicated, I met his wife and son. 
I spoke with both of them for about five minutes; and 
other than that conversation, I didn’t know the Comp- 
troller General other than speaking to him, nor did I know 
his wife or son beyond that one occasion we met. 

Q. Why had you been at this dedication? A. Because 
we had built the building and were invited to attend. 

Q. Now, will you tell us whether that was what you 
described as friendship in your letter to Mr.—to General 
Warren? A. Yes, definitely, and nothing else. 


[Tr. 541] Mr. Robb: May it please the Court, we offer in 
evidence Defendant’s Exhibit 28 for identification, being 
a copy of a letter dated January 11, 1952, from the Under 
Secretary of the Army to the Comptroller General sub- 
mitting this matter to the Comptroller General, and a 
supplemental letter from the [Tr. 542] Under Secretary 
of the Army dated January 25, 1952, also addressed to 
the Comptroller General on the same subject, which has 
been marked for identification Defendant’s Exhibit No. 29, 
and Defendant’s Exhibit 30 for identification being the 
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response of the Comptroller General dated February 12, 
1952. 
Mr. Leonard: No objection. 
Mr. Robb: These have all been authenticated by counsel. 
The Court: The exhibits will be admitted. 


(Tr. 554] Mr. Leonard: I move the Court at the close of 
the defendant’s case for an order withdrawing the case 
from the jury and giving judgment on liability to plaintiff 
and striking the first, fourth, fifth, sixth, seventh, and 
eighth defenses upon the following grounds: first, the 
legal issues raised by the first, fourth, sixth and seventh 
defenses have been heretofore determined herein by this 
Court at motion term and subsequently by the Court of 
Appeals for the District of Columbia [Tr. 555] Circuit; 
second, that the first, fourth, sixth, seventh and eighth 
defenses are insufficient as a matter of law; and without 
prejudice to the foregoing two points, third, that there 
has been a failure of proof with respect to the issues raised 
by the first, fourth, fifth, sixth, seventh and eighth defenses; 
fourth, that the plea for rescission contained in the fifth 
defense be stricken by reason of laches; fifth, that the 
plea for rescission contained in the fifth defense be denied 
in any event by the Court upon the ground of waiver and 
estoppel as set forth in plaintiff’s reply, which matters 
have now been shown to be true by a preponderance of 
the evidence thereon. 

Plaintiff so moves. 

Mr. Robb: In the first place, your Honor, I think the 
motion is out of order because the plaintiff has introduced 
evidence here in the course of the defendant’s case. Unless 
the plaintiff now wishes to rest, I don’t think he can make 
this motion at this time. 

As for the other grounds for the motion, we think that 
our defenses are perfectly good in law and that we have 
certainly introduced evidence here which supports them. 

The Court: Are you finished? 
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Mr. Robb: Yes, sir. 

The Court: What is the number of the defenses to which 
you address your motion to strike? 

Mr. Leonard: It differs in each one. The total 
[Tr. 556] motion to strike is the first, fourth, fifth, sixth, 
seventh and eighth. We make no motion as to the second 
and the third. 

The Court: I must confess some confusion as to what 
the status of the pleadings is with reference to these 
defenses. As I understand Judge Holtzoff’s augmented 
reopened pretrial proceeding he did not overrule anything 
that had been ruled upon heretofore but he did say in the 
Court of Appeals opinion only one point of law had been 
passed upon and that consequently the entire case was 
again before the Court. He declined, as I understand his 
pretrial hearing, to set aside the order of Judge 
MeGarraghy which had sustained objection to certain 
defenses, but he also indicated, as I recall his pretrial 
proceeding, that all defenses initially raised were back in 
the case because the Court of Appeals action had re- 
instated the case in its entirety, with the exception of the 
one legal point upon which the Court of Appeals passed. 

To obviate any uncertainty growing out of this confusion 
which exists in the mind of the Court, I will reserve action 
on your motions under Rule 50(b) until I can again read 
the pleadings in the case and attempt to satisfy for myself 
the status of these points. 

I will reserve action on the plaintiff’s entire group of 
motions under Rule 50(b). 
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[Tr. 559] DEPOSITION OF 
COLONEL ALAN J. McCUTCHEN 


(Excerpts read therefrom) 


“‘Question: Colonel McCutchen, what were your duties 
as District Engineer, in the fall of 1951? 

‘¢ Answer: I was in charge of the Washington District 
Office and was also Contracting Officer, as part of that 
position. 

“‘Question: What were the functions, generally and 
briefly, of the office? 

‘¢ Answer: The functions of the office consisted of per- 
formance of construction for the Army and the Air Force 
within our area of responsibility, plus the civil function 
of the water supply for Washington, D. C. 

[Tr. 560] ‘‘Question: What was the size of the organiza- 
tion in your office? 

‘¢ Answer: We had approximately 1,000 people on our 
rolls. 

“Question: Who prepared the plans and specifications 
for this Primary Site Project? 

“¢ Answer: They were prepared for us by an architect 
engineer, 2 New York firm, Parsons, Brinkerhoff, Hall & 
McDonald. This firm had been employed for the design 
of both Camp Ritchie Proper and of the Primary Site.” 


Mr. Leonard: Would you turn to page 18, at the 
top of the page, please. 


“Question: Now, without asking specific questions, 
Colonel, may I ask that you relate, in turn, the different 
contacts or communications that you had with the McShain 
organization, giving, to the best of your ability, the date 
and the nature of the contact, and state whether any 
mention was made between the parties of a mistake in the 
McShain bid. 

¢¢ Answer: The first mention of a mistake that came to 
my knowledge was at a conference in my office, held on 
the 14th of November.”’ 
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Mr. Leonard: Turn over to the next page, please. 


“Question: Now, you have stated, Colonel McCutchen, 
that the first mention of a mistake between the parties was 
(Tr. 561] November 14th. 

‘Answer: November 14th. 

*‘Question: Are you positive of that? 

‘¢Answer: That is the first mention of a mistake that 
came to my personal knowledge. 

“Question: There had been no mention of mistake he- 
tween you and your office, so far as you are informed, and 
the McShain organization, of a mistake, before November 
14th? 

‘“‘Answer: That is correct. 

“‘Question: Had you discussed the question of mistake 
with any representative of the McShain organization 
before November 14th? 

‘* Answer: I had not.”’ 


Mr. Leonard: Would you turn to page 20, please, just 
below the center of the page. 


“Question: What occurred in connection with this 
matter, to your knowledge, after November 14th? 

*‘ Answer: On November 15th, Mr. McShain sent us two 
letters. In one he suggested that we disregard the bid that 
he had submitted, and that he would convert to a cost plus 
fixed fee contract. In the other one, he discussed the matter 
of mistake. That letter is in the record, and perhaps it 
would be better if we referred directly to that. 

[Tr. 562] ‘‘Question: Yes, I think I will do that later. 

Did you reply to either of these letters? 

‘‘ Answer: I don’t remember whether a direct reply to 
the substance of those letters was made. I will have to 
examine the record to find out. 

“‘Question: What other and later contact occurred be- 
tween your office and the McShain organization in regard 
to this particular matter? 
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*‘ Answer: Well, sometime in December we sent a letter 
to McShain asking him to declare his intentions. I think 
it was about the 11th of December. Whether or not he 
intended to proceed with the work under his contract for 
the Primary Site. 

“‘He replied to that one that, without answering directly, 
I believe the record will show that it did not answer or 
give a direct statement that he intended to proceed. 

“Question: Did you have further correspondence with 
him? 

‘¢Answer: About the 9th of January, we sent the 
McShain Company a registered letter, notifying him of 
termination for default.”’ 


Mr. Leonard: Would you turn to page 25, please, near 
the top of the page. 


“¢Question: What types of contract were available at that 
time? Were there different ways of contracting for 
{Tr. 563] construction? 

‘¢ Answer: You will recall this was during the Korean 
emergency, and we were permitted, during that time, to 
engage in cost plus fixed fee contracts, negotiated con- 
tracts, or advertised contracts. 

“Question: What was this type of contract? What do 
you call this type of contract? 

«¢ Answer: We call this type of contract a negotiated con- 
tract, to distinguish it from one formally advertised, in 
which every one was free to submit a proposal. 

In this instance, we selected the bidders and invited them 
to submit proposals. 

‘Question: Who made the decision to use this particular 
type of contract? 

“¢ Answer: I did. 

“Question: Had you used that type of contract before? 

“‘ Answer: I had. 

“Question: Do you recall on how many occasions it had 
been used before? 
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«‘ Answer: It had been used with McShain, in the case 
of the Camp Ritchie Proper work. 

It had been used at the Primary Site with the firm of 
S. A. Healy, who eventually got the work, for the excava- 
tion portion of that contract, that work. 

There were numerous other smaller instances, that I 
[Tr. 564] don’t recall specifically. 

“Question: Do you recall how long the statute had been 
in effect, or rather, how long either the statute or the con- 
dition of emergency which made it applicable, had been in 
effect, when the proposals were—when the contractors 
were called in for this conference on September 6, 1951? 

«Answer: We were permitted to engage in that type of 
contract shortly after the outbreak of the Korean emer- 
gency, which occurred in June 1950. 

“Question: Did you begin immediately to make use of 
that, make use of that authority? 

‘¢ Answer: I arrived at the District Office within about 
three days after that outbreak, and to my recollection, it 
may havé been a month or two before we actively began 
negotiating contracts. 

“Question: Did the decision to make use of the nego- 
tiated type of contract call for the preparation or revision 
of forms? 

“Answer: I don’t understand the question, exactly, Mr. 
Murray. 

‘Mr. Murray: This is my question—”’ 


Mr. Leonard: We went off the record. 
““By Mr. Murray: 


“<Question: What physical form of contract was used in 
[Tr. 565] the Primary Site transaction? 

<< Answer: In that instance we used an adaptation of the 
publicly advertised contract. The adaptations consisted of 
restricting the circulation to selected bidders, and to a 
clause placed in the request for proposals, to the effect that 
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the Government reserved the right to make changes and 
modifications in its interest, after the opening of bids. 
“‘Question: Who made those adaptations in your or- 
ganization? 
‘‘Answer: They were made by my legal branch. 
‘*Question: Was that Mr. Newton’s office? 
‘‘Answer: Newton was the chief of the legal branch, at 
that time.”’ 


Mr. Leonard: Would you turn to page 30, please. 


“<Question: Will you descrihe briefly, Colonel McCutchen, 
the procedure in the advertised contract? I wish then to 
have you compare it with this procedure.’’ 


Mr. Robb: I think the answer comes on page 31. 
Mr. Leonard: The answer is on page 31, starting in the 
middle of the page. 


‘‘ Answer: In a publicly advertised contract, the bidder is 
required to furnish a bid bond. The Government, upon 
opening bids, is obligated to take the low bidder. There 
are no opportunities for the Government to make adjust- 
ments after the opening of such bids. Any of the [Tr. 566] 
construction contractors who have, or can establish their 
reputation, are eligible to submit a bid. The papers in 
connection with the contract are publicly circulated through 
Dodge Reports, and similar construction agency and ad- 
vertising activities. 

I think those are the main points of difference between 
the negotiated contract, as we were doing it under our 
definition, restricting the list of bidders, not laying it out 
on publicly advertised tables, and reserving to the Govern- 
ment the right to make adjustments after the opening of 
bids, if we saw fit to, in the interest of the Government, 
to negotiate with the contractor for further modification.”’ 


Mr. Leonard: Now page 43. 


“Question: Are you implying, or do you wish to testify 
that there was a discussion of the subject of mistake 
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between you and the contractor, between October 2nd and 
November 14th? 

‘‘ Answer: There was no discussion between myself and 
the contractor’s representative or contractor’s employees 
as to the existence of a mistake, until the 14th of November. 

“Question: So that your testimony is, as it was before, 
that between October 2nd and November 14th, the subject 
of mistake, either by that name or any other name 
[Tr. 567] meaning the same thing, was not discussed 
between you, or your office, to your knowledge, and the 
contractor? 

“« Answer: It was not.’’ 


Mr. Leonard: Would you turn to page 64, near the 
bottom of the page, please. 


‘‘Question: After the bids were analyzed and the ab- 
stract was made up, what was the next procedure? 

‘¢Answer: When the abstract was made up, I asked that 
it be brought to me for my study. 

“‘Question: Did you then personally study it? 

‘Answer: I did. 

“Question: What thereafter was done in regard to the 
matter? 

“‘Answer: Having satisfied myself that the bids were 
satisfactory, I called my Administrative Officer and di- 
rected him to forward the abstract of bids to our head- 
quarters. 

“Question: Who was that Administrative Officer? 

‘““Answer: Colonel Ellis. 

‘‘Question: So far as you know, was the abstract for- 
warded? 

‘‘Answer: It was. 

“Question: To the North Atlantic Division? 

‘<Answer: North Atlantic Division. 

‘‘Question: Was that routine procedure? 

(Tr. 568] ‘‘Answer: It was. 

“Question: What was the purpose? 
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“‘Answer: In all contracts over $5,000,000 our regula- 
tions required us to forward those through our division to 
the Chief of Engineers for approval of award. 

‘Question: Did the reference include a recommendation 
or a request that you be given permission to make an 
award? 

‘Answer: It did. 

“‘Question: That was done in this case, that is, a request 
for authority to make an award was made? 

‘¢Answer: That is right. 

“‘Question: Can you estimate, to the best of your 
ability, how long after October 2nd it was that the ab- 
stract—that this process was on its way to the North 
Atlantic Division from your office? 

“‘Answer: To my recollection, it was the next day, Oc- 
tober 3rd. 

“Question: Do you recall when there was a response 
to that? 


“¢ Answer: October 10th. 

“<Question: In what form was the response? 
“Answer: A TWX. 

“‘Question: Is that in the file here? 
‘““Answer: Yes.”’ 


[Tr.569] Mr. Leonard: Now skipping to the bottom of the 
page. 


‘Question: Can you interpret that (passing document 
to the witness)? Will you state the substance of it, or if it 
is convenient, repeat it in understandable English, if you 
can. 
“‘Answer: I will make an attempt to interpret it. 

“Question: Yes. 

“Answer: From the Chief of Engineers to the North 
Atlantic Division : 

Reference: Paragraph 5 of your first endorsement 4 
October. 

Subject: Construction of Camp Ritchie Project—Primary 
Site. 
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This office offers no objection to award of contract to 
John MecShain, Incorporated, in the amount of $6,574,825, 
based on his proposal received 2 October 51, providing, 
first, price is fair and reasonable; and, two, meets all 
requirements of the plans and specs; and, third, funds now 
on hand are sufficient. 

Additional funds requested in the amount of $3,000,000 
are not immediately available. 

Request OCE, Attention EMGI, be informed of the 
latest date that additional funds in amount of $3,000,000 
can be made available without delaying proposed additional 
obligations.”’ 


(Tr. 570] Mr. Leonard: Turn now to page 74, please, 
the middle of the page. 


“Question: I am going to ask you some questions, Colonel 
MeCutchen, about the telephone call which Mr. Hauck made 
from your office on the occasion of this negotiation con- 
ference of October 12th—that is the date. 

Who put the call in for him? Do you know? 

“‘ Answer: My secretary. 

“<Question: What is his name or her name? 

‘Answer: Her name is Noela Lewis, at the time; now 
Noela Bradshaw.’’ 


Mr. Leonard: Would you turn to page 76 near the top 
of the page, please. 


‘‘Question: Was this the only negotiation conference 
that you attended with representatives of McShain, per- 
sonally? You have told us it was the first one. Was there 
any afterward that you attended? 

‘“Answer: I don’t recall any subsequent ones. 

‘‘Question: I take it then, that according to your rec- 
ollection, this telephone call, which you have earlier today 
testified about, is the only such call that you can remember 
being made under those circumstances. 

Do you understand my question? 

“‘Answer: Yes, I understand your question. 
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To my recollection, it is the only one, because this 
(Tr. 571] is the only such circumstance. 

‘<Question: Was it at your suggestion that the call was 
made to Mr. McShain by Mr. Hauck? 

‘‘Answer: It was at Mr. Hauck’s suggestion, or request. 

“‘Question: You have referred to this as a negotiation 
conference. What did you mean by that? 

‘‘Answer: We regarded it as a conference to offer the 
contractor an opportunity to straighten out any matter 
which he regarded as unresolved, before an award was 
to be made. 

“Question: I believe you said— 

‘‘ Answer: It will appear in the records; the announce- 
ment of the purpose of the conference is in the record. 

“<Question: Now, this record was made of the negotia- 
tion conference? That is the one I am referring to. 

“‘Answer: That is correct. 

‘<Question: It was made by whom, that is, what reporter? 

‘‘ Answer: The document is noted as recorded by Noela 
E. Lewis, my secretary. 

‘*Question: The lady you referred to? 

‘*Answer: Yes. 

*‘Question: This is entitled, ‘Negotiation Conference 
with John McShain, Inc., on Primary Site, Camp Ritchie, 
(Tr. 572] Maryland.’ 

Do you remember how that title was given, how that 
title was chosen for this document? 

Did you dictate it, or— 

‘“Answer: I don’t remember who dictated it. It was 
known that that was the purpose of the conference. 
Whether I dictated it, or Colonel Davis dictated it, I am 
unable to say. 

“<Question: Now, at what point in this conference was 
it that the telephone call was made by Mr. Hauck? 

‘‘ Answer: Upon the termination of this conference.”’ 


Mr. Leonard: Would you turn to page 80, please, in 
the center of the page. 
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“Question: Now, when Mr. Hauck made this telephone 
call, did Mr. Russell and Mr. Tippett remain in the con- 
ference room? 

** Answer: They did. 

“‘Question: Were they seated at a table or— 

** Answer: They were. 

“‘Question: And Mr. Hauck had been seated at that 
table? 

‘* Answer: Yes. 

“‘Question: And after the call, did he come back and 
resume his place at the table? 

“‘Answer: No. After the call, everyone stood up— 
(Tr. 573] after he announced that he had talked with Mr. 
MecShain and had been instructed to go ahead with the 
contract. 

*‘Question: Where was Miss Lewis when he made that 
announcement? 

‘¢Answer: Miss Lewis had retired to her office, which 


is outside of mine, at the time that she placed the call, 
and she didn’t return.’’ 


Mr. Leonard: Would you turn to page 115. 

I may state that the preceding examination was by an 
attorney for the defendant, and not by myself. 

The part I am now about to read, the questions were 
asked by myself at this deposition after the others had been 
there. 


“Question: Colonel, you stated that Mr. Hauck said 
to you that Mr. McShain was interested in this contract 
beeause it was unusual. 

What was unusual about it? 

“‘Answer: This work consisted of constructing a build- 
ing in an underground excavation. 

‘‘Question: Was it a novel type of job? 

‘¢ Answer: It was. 

“‘Question: To McShain? 

“‘Answer: To my knowledge, it was. 
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“Question: Had your district ever done anything like 
this before? 

(Tr. 574] ‘‘Answer: They had not. 

“Question: Do you know of any other division among 
the Engineers that had done it? 

‘¢ Answer: Except for Corregidor, or some similar place. 

**Question: But— 

“< Answer: Even that was not on this scale. 

“Question: So that this was really something new and 
original, in a way? 

‘¢ Answer: In the magnitude of its quantities and prob- 
lems. 

“Question: Did any kudos go with carrying out a con- 
tract like that? 

“‘Answer: In the construction trade, yes. 

“Question: Did Mr. McShain ever take any other con- 
tracts with which reputation would be concerned, to your 
knowledge? 

‘¢ Answer: Mr. McShain built the Pentagon. I would say 
that that made his reputation. 

Mr. McShain took the work on the White House. That 
had been done and was going on at the time that this took 
place. 

Mr. Hauck informed me that Mr. McShain did the Roose- 
velt Library at Hyde Park. I have to depend on what 
he told me. That he did it in order to establish his 
(Tr. 575] name as a constructor. 

“‘Question: Now, if this particular construction would 
have carried forward Mr. McShain’s reputation, would 
that indicate that he would bid a lower price or a higher 
price for this particular contract, or shade it in any way? 

‘¢ Answer: To me it would indicate that he was intensely 
interested in getting it, and that he would do everything 
in his power to so bid that he assured himself of getting it. 

“Question: Now, you stated that he had another con- 
tract at Camp Ritchie, Camp Ritchie Proper; is that cor- 
rect? 
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‘cAnswer: He did. 

“Question: What was the amount of that contract, in 
money? 

“‘ Answer: Nine and some-odd million dollars. 

“Question: How much of it was canceled? 

«‘ Answer: I don’t recall the exact amount. I do recall 
that MeShain continued to work at Ritchie on the untermi- 
nated portion for approximately a year following termina- 
tion. 

“Question: Would you say that, then, in terms of pro- 
portion, a large amount, a large proportion of the con- 
tract had been canceled, or small? 

[Tr. 576] ‘‘Answer: My recollection is that approxi- 
mately seven of the nine million was canceled. 

‘Question: Canceled all but two million? 

«Answer: Yes. 

‘Question: And the two million carried him all the next 
year? 

‘¢Answer: Yes. 

‘Question: What was the date of cancellation? 

“« Answer: 5 November 1951. 

“Question: Go back with me to the time when you made 
the contract on Camp Ritchie Primary: You stated that 
at that time you had in mind, as a reason for McShain’s 
bid, the fact that he already had personnel and a contract 
going at Camp Ritchie, did you? 

“Answer: I said that was one of his considerations, 
among many. 

“Question: Taking that particular consideration, in what 
way did that assist Mr. McShain over his competitors? 

‘ Answer: He had an organization in being at Ritchie, 
which represented an administrative force, and it also 
‘represented skilled labor in the same skills that he would 
require at the Primary Site; it represented equipment at 
Ritchie of the same type that he would require at the Pri- 
mary Site; it also represented supply sources and methods 
of transportation and storage and for movement [Tr. 577] 
into the site. 
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“Question: Does it include any contracts or contacts 
with local subcontractors? 

«¢ Answer: It does, indeed. 

“Question: Would you say that for other contractors 
who had to assemble such manpower, such equipment, es- 
tablish themselves at Ritchie, and make their local supply 
and provision contracts, it would make a substantial dif- 
ference in the bidding? 

“‘ Answer: It would, indeed. 

‘“‘Question: In the appraisal made by the Army’s archi- 
tect-appraiser, was that based upon having a force already 
in the field? 

‘“‘Answer: It was not. 

‘“‘Question: Now, what was the date upon which Mr. 
McShain was supposed to have commenced operation under 
the Order to Proceed? 

“‘ Answer: Ten days after the 12th of October. 

“Question: That would be October 22% 

‘¢ Answer: 22 October. 

‘“‘Question: At that time had anything been canceled 
up at Camp Ritchie? 

“Answer: It had not. 

“‘Question: Were all the people still up at Ritchie, (Tr. 
578] the McShain people? 

‘¢Answer: They were. 

“‘Question: And the equipment? 

‘Answer: It was. 

“Question: Headquarters organization? 

“ Answer: It was. 

“<Question: At what time did the partial cancellation 
of the other contract go through? 

‘¢‘ Answer: 5th of November, 1951. 

“Question: Did that release men and equipment, as far 
as you know? 

‘¢Answer: It lessened the requirement for men and 
equipment. 
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Now, what releasing, and so on, would be administrative 
action on the part of McShain.”’ 


Mr. Leonard: Go to the foot of the page. 

“Question: Had he been working on the Primary Site 
contract at the time that he was supposed to have pro- 
ceeded, would he have been able to absorb then the men 
and equipment which the partial cancellation of the Proper 
contract would have released? 

“‘ Answer: He could have.”’ 


Mr. Leonard: Skipping the colloquy again to the next 
question: 


‘Question: Is that based upon your judgment as an 
[Tr. 579] officer in the Engineer Corps? 

«Answer: Based upon my knowledge of the trade and 
the equipment that he was using at Ritchie at the time. It 
would be the same type employed on the Primary Site. 

“Question: In any event, his central office administra- 


tion, his local contractors had otherwise remained on that 
site for a year after the cancellation, did they not? 

“Answer: They did—approximately one year. 

“Question: Was the McShain organization a competent 
company? 

“‘Answer: Very competent. 

“Question: Did it have any particular locality in which 
it was most efficient? 

“Answer: To my knowledge, its most efficient opera- 
tions were in the Washington and Philadelphia areas. I 
knew the Philadelphia area by reputation only, from dis- 
cussion with my counterpart, the District Engineer of 
Philadelphia. I knew of McShain’s operations in the Wash- 
ington area by personal knowledge and through his work 
for us. 

“Question: Would the area you describe include Camp 
Ritchie? 

“<Answer: Yes, it did. 
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“Question: What would be the advantage of his [Tr. 
580] geographical location there? 

“< Answer: The advantage that McShain enjoyed was that 
he had access to subcontractors and to supply sources in 
Washington, Baltimore, and Philadelphia, all of which are 
the circumference of a circle, with the center at Camp 
Ritchie. 

“Question: Was McShain an efficient operator? 

‘‘ Answer: Extremely efficient. 

“Question: Was he able to do things at—work at close 
costs, to the best of your knowledge? 

“‘ Answer: With us he had the reputation of being able 
to bring jobs in with very close costs, and on time. 

“Question: Is it your opinion that Mr. McShain could 
have performed this contract at less cost to himself than 
some of the other bidders? 

‘¢ Answer: Definitely. 

“Question: You stated that Mr. Hauck, during what 
you have labeled as the negotiation conference, or someone 
here has labeled as the negotiation conference, made the 
statement they had made no allowances for certain things. 

What were those things? 

‘¢ Answer: Those things, as I recollect them, were contin- 
gencies, which means the unknowns in the job, overtime, 
which means employing the people beyond their normal 
hours of work at an added cost, liquidated damages, 
{[Tr. 581] which means that he would run over the 
30th of June, 1952. I can’t recall the others, but 
those were the main big ones. 

“Question: Are they substantial? 

*¢ Answer: They could be very substantial. 

“Question: Let us take the question of unknown quan- 
tities, which you mentioned: 

Were there any unknown quantities in this contract? 

‘<Answer: There were. 

“<Question: Does that have anything to do with the novel 
form of construction involved? 
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“Answer: It does. 

‘Question: Was that known to Mr. McShain? 

** Answer: It was. 

“‘Question: Did that make any appreciable factor in your 
reasoning about the price? 

“¢ Answer: In my estimation, it did. 

“‘Question: Did you consider that Mr. McShain could 
perform this contract at the price he bid? 

“Answer: I did. 

“Question: Did anything of any kind come to your at- 
tention before the 12th of October which gave you any 
reason to believe that he had made an error? 

‘‘Answer: It did not. 

“‘Question: Did any person, for McShain, or any [Tr. 
582] person outside of the McShain organization, state 
to you any reason why he had made an error, if any? 

‘¢ Answer: They did not. 

“Question: Was there any circumstance you know of 
which put you on notice, or even suggested to you, that 
he had made an error? 

‘¢Answer: There was nothing that suggested an error 
or mistake, to me. 

“Question: Is it your present belief that Mr. McShain 
knew what he was doing when he made this bid? 

‘‘ Answer: Most definitely.”’ 


Mr. Leonard: The further examination now is by Mr. 
Murray, the attorney for defendant. 


“Question: How many men did Mr. McShain have on the 
Camp Ritchie Proper project, on November 5, 1951? 

‘¢ Answer: I would have to look that up in the records. 
My approximation would be between 100 and 150. 

“Question: How many men would have been needed to 
carry on the Primary Site job? 

“¢ Answer: In the initial stages, approximately 50; build- 
ing up later on to a peak of three or four hundred. 
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«Question: Do you have any idea of the average number 
of men that would be needed on the Primary Site job? 

“« Answer: I have just stated that. 

‘Question: You stated that it would start with 50 and 
[Tr. 583] get up as high as 400. 

What would the average be? If the job took a year, 
how many men, per day, would be the average, if you can 
estimate it? 

‘‘ Answer: The average would be between 100 and 200, 
somewhere in there. 

“Question: You have stated that, in your opinion, Mr. 
McShain could have performed this contract for less than 
the others. 

“<Answer: Yes. 

“<Question: Do you have any idea, do you have any 
estimate in that regard, how much less he could have 
performed it for? 

“¢ Answer: My own appraisal of the situation was that 
in a job of this kind, a contractor, considering the item 
of unknowns and contingencies, would make an allow- 
ance of some 25 per cent. In Six and a half million dollars 
that is, let’s say, one and one half million, so that brings 
it up to around 8 million for contingencies alone. Liqui- 
dated damages, it would run as far as 100 days, $5,000 a 
day, is another half million dollars. 

If he did not incur those expenses, roughly $2,000,000. 

“‘Question: What percentage, then, would you say that 
he could do it—by what per cent could he do it less than 
the others? 

(Tr. 584] ‘‘Answer: Roughly 25 per cent. 25 to 30 per 
cent. 

“<Question: What was the difference between his bid and 
the others? 

‘‘ Answer: His bid was approximately 614 million dollars. 
The next bid above that was 7.9 million. The next above 
that, 8 million. 
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“Question: Now, have you had occasion lately to con- 
sider the advantages that McShain had in taking this con- 
tract, such as you have now testified to in answer to Mr. 
Leonard’s questions? 

“Answer: I made those considerations at the time of 
my study of the abstract of bids, in October of 1951. 

“Question: Did you make them in a somewhat analytical 
fashion? 

“Answer: They were not recorded. They were made as 
observations, in studying the bid sheet. 

“Question: I understand that, but did you do it in an 
analytical way, to the extent of at least that you have indi- 
cated in your answers? 

“Answer: That is correct. 

“Question: Is there any separation in your mind, 
Colonel, in the various advantages that McShain had, as 
you view them—was one any more important than the 
other, or were they all together? 

‘‘ Answer: I would say that the principal advantage that 
[Tr. 585] MceShain enjoyed was access to supply. At that 
time, the main construction shortage was in supply. 
McShain was the only contractor working for us who had 
shown a capacity for procuring supplies without any notice- 
able difficulty. Also, astute handling of steel was a key to 
this job. 

‘“‘Question: In what way was steel the key to the job? 

“Answer: The framework of the pbuilding to be erected 
inside the excavation was of steel. 

‘Question: Was that to be supplied by the contractor? 

‘Answer: It was to be supplied by the contractor from 
railroad sidings near Ritchie to the confined working spaces 
within the excavation. 

“Question: I understand there were materials already 
there, which the Government had procured, itself? 

‘¢Answer: There were some materials already there. 
Those materials pertained to the excavation and its com- 
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pletion. There was tunnel lining steel and some reinforcing 
steel. The steel for the building had not yet arrived.’’ 


Mr. Leonard: There was a discussion off the record then. 


“‘Question: Colonel McCutchen, were you as familiar 
with the ability of the other contractors, in the respect you 
have indicated in regard to McShain, as you were with 
McShain, so that you could make the comparison that you 
(Tr. 586] have? 

“< Answer: I was not as familiar with the other contrac- 
tors as I was with McShain. 

‘Question: Is it true, then, except for the presence of 
the McShain organization on or near the site, on account of 
an existing contract, you did not know of any comparative 
disadvantages on the part of the competing proposers? 

*‘ Answer: Yes, sir, 1 did. The disadvantage of mobiliza- 
tion from their normal work areas. 

Take, for example, John A. Jones, a North Carolina firm. 
He would have had to mobilize from North Carolina, move 
into this area, outbid McShain for subcontractors, and es- 
tablish himself in an area with which he was not familiar. 

*‘Question: Did Jones have contracts near here at that 
time? 

‘‘ Answer: Jones was operating in North Carolina, and 
mainly in the South. 

“‘Question: Did he have any contract near Washington 
at that time? 

“‘Answer: Not to my knowledge. 

*<Question: Did you know he did not have? 

“‘Answer: There was none, to my knowledge. If it was 
of any magnitude, more than likely I would have known 
about [Tr. 587] it. 

“Question: So that you assumed he didn’t have; is that 
correct? 

‘‘ Answer: That is right. 

“‘Question: Now, what other contractors—how did the 
other contractors fare, besides Jones, in regard to having 
to move to the vicinity? 
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«‘ Answer: The next one was S. A. Healy, who, for the 
purposes of this contract, had formed a joint venture with 
Cauldwell-Scott, whose home office then was Fort Lauder- 
dale, Florida. S. A. Healy was an excavation contractor 
and had no experience in the erection of buildings, and 
therefore dependence in this instance was completely on 
Cauldwell-Seott, who had to mobilize and similarly incar 
additional expenses to establish himself in this area, as did 
Jones. 

“Question: Was Cauldwell-Scott engaged in a contract 
in that area? 

“« Answer: Not to my knowledge. 

“Question: Did you assume that he did not have one? 

“« Answer: I knew of none. 

“Question: Did you assume that he did not have one? 

«¢ Answer: No. I knew of none. 

“Question: You did not assume he didn’t have one, then? 

“‘ Answer: I can’t understand your question. I’ve [Tr. 
58S] already answered. 

“Question: You have answered that you didn’t know 
he had one. 

“Answer: Yes. 

“‘Question: And I am asking you whether, in your ap- 
praisal of his—in your comparison of his advantages or 
disadvantages with those of McShain, did you assume that 
he did not have a contract in that area? 

<< Answer: I assumed he did not have a contract, because 
I knew of none. 

“<Question: Well, without going through the others, I 
take it that you reasoned it out in that same way in regard 
to the others? 

«Answer: That is correct. They all had to move into 
the area and outbid McShain for the subcontractors and for 
supplies.”’ 


[Tr. 592] Mr. Robb: If the Court please, if counsel fin- 
ished reading from portions of the depositions yesterday, 


346 


I have a couple of questions and answers that I would like 
to read in context with what he read. 

May I do that at this time? 

The Court: You may. 

Mr. Robb: Referring to pages 77 and 78 of the deposi- 
tion of Colonel McCutchen, counsel read the first part of 
the phrase, starting, among other questions: 


‘¢Question: Now, this record was made of the negotia- 
tion conference? That is the one I am referring to. 

‘Answer: That is correct. 

‘<Question: It was made by whom, that is, what reporter? 

“‘ Answer: The document is noted as recorded by Noela 
E. Lewis, my secretary.”’ 


Now, the portion I want to read in addition to this is 
at the bottom of the page: 


“Question: Does this report contain everything that 
happened in that conference, except the telephone call, 
so far as you know? 

*¢Answer: No, it is not a verbatim report. It covers 
only the essential items discussed.”’ 


[Tr. 593] Direct Examination 
By Mr. Leonard: 


Q. Colonel, would you state your full name and address, 
please? A. Harry Richard Davis, 4 Central Avenue, 
Sausalito, California. 

Q. Are you presently in service, active service? A. I 
am not. 

Q. What is your present status, Colonel? A. I am retired 
from the service, as of September Ist of this year. 

Q. Up until then, how long had you been in service? A. 
From about September the 2nd, 1933, active service. 

Q. And in what organization did you have that active 
service? Give us something of your background? A. I 
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was in the Corps of Engineers in the United States Army. 

In 1929 I graduated from Marquette University as a civil 
engineer, is part of my education. I went to work in the 
construction business and worked for a contractor by the 
name of S. M. Cecil, who happened to have done some 
work right [Tr. 594] here in Washington. This was in 
Milwaukee, Wisconsin. I was what they called a field 
engineer on multiple-story building construction. I worked 
with them for around two years, a little over two years, 
and I went to work—this was during the Depression, if 
you recall—then I went to work for Merritt-Chapman- 
Scott on marine construction out there in Milwaukee. 

And after a little over two years of that, we wound up 
our work, and I went on duty with the United States Army 
on a Civilian Conservation Corps unit. And I was in one 
of these camps as assistant camp commander, and finally, 
about 1935, I went to our district headquarters, and I 
became the district construction officer. And as district 
construction officer, I was the—for the first time, I became 
acquainted with Government contracts—and I was the con- 
tracting officer, and as such, I— 

Q. When did you go from this into the Engineers? <A. 
That was in 1930, February 1930, I enlisted in the Engi- 
neer Reserves. And in May of 1930, I received my com- 
mission as a second lieutenant in the Engineer Reserves. 

Q. I take it that this was reserve service at that time? 
A. Reserve—right. 

Q. When did you go into active service? A. As I said, 
it was about September 3rd, 1933. 

Q. Have you been in active service continuously during 
[Tr. 595] this time, the past twenty-six years? A. Except 
for, during September 1939 to January 1941, I was on 
the same duty as a civilian, took the military off duty and 
remained a civilian, and I remained there as a civil service 
employee. 

Q. What has the nature of your work been with the 
Engineers? A. I have been a troop commander, from 
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platoon commander to a group commander in engineering 
combat battalions, construction battalions, and aviation 
units. 

Q. Tell me something about the construction, sir? <A. 
Well, on construction, in a battalion, we even did road 
maintenance, asphalt paving, building construction, and, 
in the Air Force units, we built hangars, runways, taxi 
strips, gasoline stations for fueling airships, and so on. 

Q. Now, what type of construction did you do with the 
Engineers, as such, say, in the past ten years? A. In July 
1949, I returned from the Far East and reported to the 
Washington District Engineer’s office, as assistant to the 
District Engineer, and started construction work with the 
District Engineers, started then, and I have been for the 
last ten years in that business, except for a very short 
time. 

Q. Who was the District Engineer at that time? A. 
When I reported—before Colonel McCutchen—I [Tr. 596] 
just can’t think of his name. 

Q. When did Colonel McCutchen come? A. He came 
in June of 19— —let’s see, June of 1950. I think it was 
June 1950. 

Q. Now, what was the general function? Can you tell 
us something about the function of the Engineers, or at 
least of the District Engineer in connection with the Korean 
matters? What was their function? A. We had two func- 
tions, one of construction, function one; supply function— 
we handled some supply contracts, but that was a rather 
minor function; and our primary function was military 
construction, facilities for the Army and the Air Force, 
and once in a while we did a few jobs for the Navy. 

Q. Now, do you know Mr. John McShain? A. Yes, sir. 

Q. When did you first meet him? A. Sometime after 
we had our first contract with him; perhaps, let’s see, 
sometime in November, let’s say, of 1951. 

Q. How about Mr. Hauck? <A. I met him, I think it was 
the first part of 1951; perhaps it was March. We had him 
in on the contract in March, and he was the one I met. 
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Q. Do you remember a contract with the McShain organ- 
ization that is referred to as the Pigeon Honse? <A. Yes. 


[Tr. 599] Q. (By Mr. Leonard) Was the Pigeon House 
contract similar to the one let for the Ritchie Proper and 
Ritchie Primary? A. No. 

Q. Were there any other bidders or bids on the Pigeon 
House? A. No. 

Q. In your experience with the Engineers since 1936, 
do you know of any occasion, or, rather, would you tell me 
each occasion that you can recall when the Engineers have 
talked to a contractor and given him more money than he 
asked without additional work? Just name the occasions. 
A. I don’t know of anything like that. 

Q. Were you connected at all with the contract at Ritchie 
Proper? A. Yes. 

Q. What form of contracting was used there? <A. Well, 
due to the urgency of completing this job in a specified 
time, in a rather short time, it was necessary to select 
capable bidders, who were in a position to have good labor 
positions, a good position to get materials, because [Tr. 
600] this was the Korean—we had the Korean War—we 
had difficulty getting materials, so we selected, oh, about 
a dozen bidders around the country, primarily out here in 
the East, companies who were capable and had the ability 
to get this job done, we thought had the ability to get this 
job done. 

Q. What did you do then? Call them in, or what? A. 
No, the first thing we did is got approval from the higher 
headquarters to use this system of getting a bid or a 
quotation—to get a bid. 

Q. Now, when you say ‘“‘this system,’’ what are you 
referring to? A. This was selected bidders. Normally 
there are—they are supposed to be by public advertising— 
this was selected bidders—what you do is call upon them 
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to give you a bid or quotation and then you, normally, 
you give it to the man who gives the lowest bid. 


[Tr. 602] Q. After the Ritchie Proper contract, what other 
contract was let out for Camp Ritchie? A. Called it the 
Primary Site. 

Q. That is also this one known as Raven Rock? A. Raven 
Rock, yes. 

Q. How was that done? A. That was done in the same 
manner as the Ritchie Primary Site. 

Q. Did I understand from what you have said that se- 
lected bidders were called in? A. Selected bidders were 
called in. 

Q. And did you have a meeting with the bidders? A. 
Yes, we had a meeting with the bidders. This was another 
ease where the plans were—when the plans were prepared— 
we had contractors come in and discuss them and go over 
the whole thing with them and give them— 

Q. Do you remember the date on which the final plans 

were ready and issued to the contractors, issued to the 
bidders? A. It is in the record somewhere. 
[Tr. 603] Q. Now, tell me, Colonel, what was your posi- 
tion vis a vis Colonel McCutchen with respect to this 
Primary Site? A. I was the Assistant District Engineer 
for operations, and, as such, I was responsible for the 
coordination of our technical divisions, our engineering 
construction operations of this. 

Q. Now, in so far as the Engineers were concerned, did 
they regard the bids received by them on these two con- 
tracts as firm or not? A. What, the Engineers? 

Q. In other words, the Corps of Engineers? A. The 
Corps of Engineers—yes, sir. 

Q. What did they understand their own authority to be 
with reference to accepting such bids? 
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The Witness: We understood that the bids as we re- 
ceived them were the proposals by the bidders. 

Q. (By Mr. Leonard) Did you receive open bids on the 
Qnd of October on the Primary Site? A. I would say, I 
would say that. 

Q. Were you present at the time? A. I was present. 
[Tr. 604] Q. Were those bids drawn up in abstract? A. 
Yes, sir. 

Q. And did you study the abstract? A. I reviewed it— 
I did. 

The Court: You what? 

The Witness: I reviewed it. 

Q. (By Mr. Leonard) Did anyone else review it? A. 
Well, the District Engineer. 

Q. What was the conclusion upon review of that, if any? 
A. That John McShain Company was the low bidder. 

Q. Did you have any personal opinion as to whether or 
not John McShain Company had made any mistake or 
error in their bid? A. Well, they were, as I recall, less 
than twenty per cent below the next low bidder, and cer- 
tainly, twenty per cent—I started thinking, ‘‘Now, why 
would it be twenty per cent,’’ and I said, ‘‘Well, usually 
they figure ten or fifteen per cent for profit, maybe the 
other five, between five and ten per cent, they’ve got some 
ways of saving some money; he’s got this other job, he’s 
well-organized, he’s probably in a better position.”’ And 
I also heard a lot about John McShain Company’s got a 
lot of work around here, and fifteen to twenty per cent 
between low bidder and the next bidder is not unusual. 
It’s happened many times. 

Q. In your personal opinion, would the John McShain 
[Tr. 605] Company have been able to do this work for 
the price they bid? A. I think they might have been; I 
think so, because he’s a very capable contractor or he 
wouldn’t be where he is today. 

Q. Now, after October 2nd, did you get in touch with 
the McShain organization? A. Yes, sir; on October 2nd, 


352 


the bids were opened, and in order for us to—we had to 
have approval from the higher authority— 

Q. Did you do that? A. We sent it out and as soon 
as our approval came in, we got in touch. 

Q. When did it come in? A. It was the 10th of October. 

Q. What? <A. Yes, the 10th of October. 

Q. Did you do anything with it when it came in? A. 
Well, I personally called Mr. Hauck, Hauck’s office. He 
wasn’t there, and talked to his girl, the girl that usually 
answers the ’phone, and told her we would like to get in 
touch with Mr. Hauck because we had finally received 
authority for award of the contract, and we had prepared 
a notice, a notice of award, and notice of proceeding, and 
we wanted to get that out and get that over to him as soon 
as we could so he [Tr. 606] could get to work, because we 
had delayed the project too much already, we thought. 

I told her to tell him what we were going to do and 
have him get in touch with me. 

Q. Did he get in touch with you? A. Yes, he did. But 
I think it was sort of the end of the working day, as I 
recall it was the end of the working day. I told him, I 
repeated my story, and I asked him if he could come down 
the next day to discuss this thing, and he said he didn’t 
think he could make it, but how about the next day. So 
that was a Friday. That was on Friday, and I said, 
“‘Look, we are going to give you this job, so if you have 
any problems or any questions, let’s get them all settled 
before you come, because we’re going to hand you—we’re 
going to hand you the letter of notice of award and notice 
to proceed, and we expect you to get going.’’ 

Q. Did you arrange a date io talk with him? A. Yes, 
we did. It was on the 12th, October the 12th, the day after. 

Q. And was there a meeting actually held on that date? 
A. There was. 

Q. What was the purpose of that meeting? A. The pur- 
pose of the meeting was to turn over the notice of award 
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and to proceed, and to clear up any matters he was not 
clear on. 

[Tr. 607] Q. And did Mr. McShain’s people come to that 
meeting? A. Mr. Hauck and Mr. Russell and Mr. Tippett. 

Q. And did they come prepared to discuss their bid? 
A. They did; because I remember they had their yellow 
work sheets with them, and they were there to discuss it. 

Q. Now, in regard to the beginning of this conference, 
tell us in detail just as much as you remember of it? A. 
Colonel McCutchen, the District Engineer, headed up the 
meeting, and— 

Q. First, give me something of the physical background? 
Where was this meeting held? A. It was held in the Colo- 
nel’s office, and he had a large table like that. We sat 
around a large table in his office. (Indicating.) 

Q. Were there desks in this office as well? A. Yes, the 
secretary’s desk was in there, besides Colonel MeCutchen’s 
desk. 

Q. Where did you all sit? A. We sat around the table. 
Do you want me to describe how I remember it? 

Q. Well, I don’t care how—just tell me what you re- 
member. A. All right. Mr. Hauck and Mr. Russell and 
Tippett were on one side of the table. Colonel McCutchen 
was at the end toward his desk, which I mentioned. Mr. 
Dorr and [Tr. 608] Colonel Ellis were over there. I was 
at the other end of the table, and our stenographer, Miss 
Lewis at that time, was at the Colonel’s right; she was 
taking notes. And we didn’t takes notes verbatim, but 
everything that happened—but she took the substance of 
everything that was discussed; and at this meeting we 
asked Mr. Hauck, again reiterated we were going to give 
him this thing—if he had any question—he came up and 
brought up several points that he didn’t understand, and 
thai is in this record of our meeting. 

Q. Well, without respect to the record, you go ahead and 
tell me what you remember of it? 
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In other words, was all the discussion between Colonel 
McCutchen and Mr. Hauck? Were the other people par- 
ticipating in itt Did the two sides of the table discuss it? 

In other words, I want to know just how this meeting 
went on and what subjects were discussed? A. Everyone 
got in the discussion, because certain elements—Mr. Dorr 
had to say certain elements and someone else had to 
answer. Colonel McCutchen, as contracting officer, had 
to answer certain things. And as I recall, the questions 
that were brought up were not too big or something we 
couldn’t surmount at the time. I remember very distinctly 
that I, at the close of the meeting, near the close, I said, 
“All right, now, let’s summarize what we did.’’ Because 
I knew we ought to have something in the record to be 
sure we summarized everything that was discussed, and 
I think I made the initial [Tr. 609] summary, and then I 
had this Miss Lewis copy it, and then I had her read it 
back to Mr. Hauck and everyone at the table, and each one 
of us got in there and probably revised it, and the final 
elements were what was in the record. 

Then, toward the end of the meeting,—any more prob- 
lems—all right—well, we are getting ready to hand the 
piece of paper. He said, ‘‘Wait a minute, I want to talk 
to Mr. McShain.”? And I said, ‘‘Fine, go in my office.”’ 
My office was next door, and I brought him in there and 
Miss Lewis, had Miss Lewis get the number—they knew 
it, she had been calling the office—we had her arrange with 
the girl outside, the telephone exchange, to get the number 
for her. 

As I recall, I waited a minute until I was sure he got 
the number. Then I went out and closed the door and 
went back and sat around and waited. 

Q. Did anyone else go in with him? A. No, no; just he. 

Q. Go ahead. A. Then, after a few minutes, I don’t 
know how long, but after a few minutes, he came out, and 
I remember well his saying, ‘‘Everything is okay. Ail set. 
Everything’s okay.”’ 
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So, as I recall, I handed it to him and said, ‘‘Why don’t 
you sign this—just merely an acknowledgment—an ac- 
knowledgment they received it. He said, ‘‘Well, Mr. 
McShain said he’d like to see it. We'll just hold off. 
I'll give it to you [Tr. 610] Monday.”’ Says, ‘‘He’s coming 
in, and I’ll give it to you Monday.”’ 

Then the meeting closed, and in order to make this 
official, usually we have to run this thing through a meet- 
ing—send this notice to proceed—so I remember quite 
distinctly that I gave it to Miss Lewis to take it back to 
get it checked out, to give to Mr. Hauck. I either gave it 
to him or handed to Colonel McCutchen to give to him, 
but it was given to Mr. Hauck before he left. 

Q. Do you have any regulations which require making 
any kind of a record of negotiations? A. Yes, we must 
make a record of negotiations, and must send them to 
higher headquarters on negotiated contracts. 

We did send this communication or this memo of record 


of negotiations. 


* ° bad ° * * ° ° * e 


[Tr. 613] Q. Colonel, was it also then the procedure in 
the Engineers to prepare a short formal record of negoti- 
ations of this type? A. Well, that was; yes, sir. 

Q. I mean in addition to the transcript now, you are 
talking about—or weren’t you talking about the transcript, 
Miss Lewis’s transcript? A. Yes, I was talking about it. 
We had that all right, and then what we did is summarize 
that in a communication to the Chief to comply with that. 

Mr. Leonard: Mark that as Plaintiff’s Exhibit [Tr. 614] 
No. 27 for identification. 

The Deputy Clerk: Plaintiff’s Exhibit No. 27 for iden- 
tification. 

Q. (By Mr. Leonard) Colonel, I show you Plaintiff’s 
Exhibit No. 27, which appears to be a carbon of a memo- 
randum entitled, ‘‘Record of Negotiations,’’ dated 12 Oc- 
tober 1951; Project: Construction of Primary Site. Loca- 
tion: Primary Site, Camp Ritchie, Maryland. 
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I ask you if that is the record to which you just referred? 
A. Yes. Yes, sir; this is part of it at least. 

Q. What other part is there? A. I don’t know. 

Q. Is there another part to your knowledge? A. Let 
me read it in a little more detail. 


(The exhibit was handed to the witness.) 


The Witness: Well, I would say that this is a copy of 
what we sent forward. 


[Tr.615] Q. (By Mr. Leonard) Colonel, I show you Plain- 
tiff’s Exhibit No. 28 for identification, a carbon copy of 
@ memorandum, signed by H. R. Davis; subject: Record 
of Negotiations for Construction of Primary Site, Camp 
Ritchie, Maryland. Dated 1 November 1951. 

And I ask you if you can identify that for us? A. Yes, 
sir. This is what we forwarded the negotiations with. 
This is the basic letter. 


Q. The covering letter? A. Covering letter. We re- 
corded—record of negotiations—three copies. 


[Tr.617] Q. (By Mr. Leonard) Colonel, I show you Plain- 
tiff’s Exhibit No. 27, the record of negotiations, dated 12 
October 1951. 

[Tr. 618] Would you please tell me if, to your knowledge, 
that was prepared on or about the time it was dated? 
A. I would say this was prepared on or about when it 
was dated. 

Q. In other words, it was prepared on or about the time 
of the date it bears on it? A. I would say so; maybe the 
next day or that afternoon. 

Q. What was your customary practice in such matters? 
A. My customary practice in such matters was to do it 
right away. 

Q. Colonel, tell me what the Engineers knew at the time 
of the October 12 conference with respect to any mistake 
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on the part of McShain? A. Nothing. There was no 
mention of a mistake in the proposal that they gave us. 

Q. Well, did any of them say anything to your people 
that you know of? A. That I know of? 

Q. Did any word come to you in any way or fashion? 
A. If it had, we would have had to have had that in writing 
and tell us specifically where they made a mistake, and we, 
in turn, would have to send that up to higher headquarters. 

Q. Are you saying there is a regular system for han- 
dling such things? A. There is a regular system for 
handling such things. 

[Tr.619] Q. Was that used in this case at all? A. No, sir. 

Q. What did the McShain people say about their bid 
not being firm? A. I don’t, I don’t think they ever said 
anything at that October 12 meeting. I never heard it. 

Q. Did they say anything before the October 12 meeting? 
A. No, sir. 

Q. Now, did they say anything about their bid that you 
recall in the October 12 meeting? A. If they said anything, 
it wasn’t in connection with the error, because, if they 
mentioned the word ‘‘error,’’ we certainly would have had 
to take some action. They could not have said ‘‘error,’’ 
otherwise we would have taken other action. 

Q. Did they state they included or left out anything? 
A. Yes, they said something about contingencies. Con- 
tingencies is an item that is sort of a safeguard the con- 
tractor uses to protect himself, if he missed something or 
he read something wrong, or anticipated something wrong, 
he puts in a little item called contingencies. It might be 
a small amount or major amount. 

Q. What happens to contingencies if it doesn’t work out? 
A. Well, he either made an extra hundred dollars or he 
didn’t. 

Q. Well, you mean it is roughly the same thing then as 
[Tr. 620] profit? A. It is not supposed to be, but it could 
turn into profit if the contingencies didn’t occur. 
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Q. In other words, if the contingency doesn’t occur, it is 
profit. If it does, itis not? A. It is not. 

Q. What was said about contingencies at this meeting? 
A. As I recall, Mr. Hauck said, ‘‘Remember, we haven’t 
put in any contingencies in this thing,’’ and so my reaction, 
I’m sure Colonel McCutchen’s reaction was, ‘‘So what, 
it’s too bad.’’ Contingencies are not an element that we 
consider. That is just a practice that the contractor uses 
in his business. Another—I might add another thing— 
that we tried to eliminate as many possibilities for the 
contractor to consider contingencies by splitting up our 
bid the way we did. I remember we put a lot of emphasis 
on that with the Architect Engineer, and so I think you 
will find that bid is divided into two parts, and most of 
the elements that there might be a contingency included in, 
those are unit prices—earth work, concrete work, oh, 
there were a lot of items. It would be difficult for a con- 
tractor if he had a short term bid and didn’t have a com- 
plete set of plans, he would say, ‘‘Well, I wonder if they 
have a thousand yards of concrete to install or ten thou- 
sand.”? We realized that there was an item, earth work, 
and several items were put in there as unit items, so they 
[Tr. 621] wouldn’t have to have a contingency on them— 
they were unit price. 

Q. What do you mean by unit price items? A. Unit 
cost items. For example, we estimate that there is going 
to be ten thousand yards of concrete, so we put down for 
the purpose of this bid, for the purpose of this bid, you 
will use the item, ten thousand cubic yards of concrete, 
and the purpose of putting those figures down is that we 
can compare bids—everyone will be basing their bid on 
the same quantities, so that everyone is bidding on the 
same quantities and has an equal chance. 

Now, if, during the progress of work we find that we 
have twenty thousand cubic yards of concrete, we would 
certainly renegotiate that, because we said ten thousand. 

There is a principle in this, in specifications, or in our 
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system of contracts, that when a quantity is exceeded by 
fifteen percent above, plus or minus, the quantity indi- 
cated, we must renegotiate the price, because the contractor, 
in estimating his price, must distribute his profits and 
his costs in connection with the job in this unit cost. So— 

Q. Did they bid a unit cost here? A. They bid a unit 
cost here. 

Q. So much a yard? A. So much a cubic yard and so 

many cubic yards. 
[Tr. 622] Q. Did I understand you to say that they had 
to use a standard extension, however, and not their own 
figures? In other words, it was unit price plus a standard 
exception? A. That’s right. All bidders had the same 
quantity. 

Q. If it turned out that ultimately the quantity changed, 
they got paid on what, the unit price or the price they bid? 
A. If it exceeded fifteen per cent of the quantity we indi- 
cated, we would then renegotiate, because the price would 
be—if a lesser quantity, then we would have to give the 
contractor more money. If it was greater, we would give 
them less, usually. 

Q. I see. Now, at the end of October—what closed the 
meeting of October 121 A. Well, after the telephone call, 
we concluded the meeting and turned over the letter, notice 
of award, notice to proceed. 

Q. Do you recall on what date they were supposed to 
proceed under that notice? A. Normally within ten days 
after receipt. 

Q. Do you happen to recall in this instance? A. I don’t 
recall it, but that was standard procedure. 

Q. Did they proceed within ten days? <A. Well, I re- 
member we made several calls to find out whether they had 
started and when they would start. They were [Tr. 623] 
working on this other job. So, asI recall, Mr. Hauck—we 
at one time called him, and he said, ‘Yes, we are working 
on it. We are working on it.’? The extent of working on 
it, he was probably lining up his— 
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The Court: Colonel Davis, this is speculation. Mr. 
Leonard. 

Mr. Leonard: Just state the answer to the question. 

Q. (By Mr. Leonard) Can you tell me what Mr. Hauck 
said on that call as best you can? A. We—to the best of 
my knowledge, we called him—I forgot when it was. I 
think it probably was, ‘‘Are you working,’’ as I remember, 
and I’m sure that he said, ‘‘Yes, we are working on it. 
We are working on it.”’ 

Q. That is your best recollection? A. Right. 

Q. Now, were you present at the meeting on October 24 
on this matter? A. Yes, sir. I guess I was; I don’t know. 
I don’t know the specific date. It would be in the record 
if I was at the meeting. 

Q. Does it assist your memory any that there might 

have been a meeting, Mr. McShain and Mr. Hauck on one 
side, and Colonel McCutchen and yourself on the other 
side to discuss this contract? A. I don’t know whether it 
was October or November. 
(Tr. 624] Q. I show you Plaintiff’s Exhibit No. 18, and 
ask you if that refreshes your recollection? A. Yes, sir. 
This is probably the first time I ever met Mr. McShain. 
A year or so we had done business with him. 

Q. Does that refresh your recollection independently of 
this memorandum of this meeting? Do you now remember 
the meeting? A. I remember it, sir. 

Q. Tell us something about it? A. Well, he was talking 
about the labor situation, and asked us to assist him in 
clearing up this labor problem we were having at Ritchie. 
And we are not supposed to get involved in labor problems, 
but we told him how he could proceed to square away this 
problem, this labor problem, and under certain conditions, 
after he had proceeded the way he was supposed to have 
done, and if he couldn’t make any headway, then we would 
get in touch with higher headquarters and they would pro- 
ceed to try to iron out the thing or assist the contractor 
in so far as they could. 


361 


Q. Whose responsibility is the labor? A. It is the con- 
tractor’s responsibility. 

Q. Do you know of a cutback, a second cutback or change 
in the scope of the work in the first Ritchie Contract? A. 
Yes, sir. 

Q. Do you recall when that happened? [Tr. 625] A. It 
was sometime after, after this, it was even after October 
the 24th. 

Q. Up to that time, I will ask you again: Had anyone 
communicated to you or anyone in the Engineers, to your 
knowledge, that John McShain had made a mistake in his 
bid? A. No, sir. 

Q. Had anyone of the defendant’s organization com- 
municated to you or to anyone else in the Engineers, to 
your knowledge, the fact that he did not consider their bid 
to be a firm bid? A. No. 

Q. After this second alteration of the work on the earlier 
contract, was there another meeting? A. Yes, there was. 

Q. Tell me what you recall about it? A. Well, Mr. 
McShain called the District Engineer and arranged a 
meeting to discuss the, the reduction in the scope of the 
contract he was working on there at Ritchie, the Camp 
Ritchie Proper, and we had, we had that meeting, and 
discussed it. There is a memorandum for the record what 
was discussed. 

The Deputy Clerk: Plaintiff’s Exhibit No. 29 for iden- 
tification. 

Q. (By Mr. Leonard) Colonel, I show you Plaintiff’s 
Exhibit No. 29 for identification, which appears to be a 
memorandum signed by Alan J. McCutchen, dated No- 
vember 14, 1951, [Tr. 626] entitled, ‘Memorandum for 
Record,”’ and ask you if that is the memorandum you just 
referred to? A. Yes, sir. Yes, sir. 

Q. I also again show you Plaintiff’s Exhibit No. 18, and 
ask you if that is the similar memorandum for the prior 
meeting of October 242 A. Yes, that’s right. 
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The Court: What is the answer? 
The Witness: Yes, sir. 


[Tr. 629] Q. (By Mr. Leonard) Colonel Davis, was any 
request [Tr. 630] made by the defendant in the normal 
course to be excused from the second contract on the basis 
of mistake? A. Not until that— 

Q. You mean—you described to us before a proceeding? 
A. Yes. 

Q. Which you stated is normal in the case of asking for 
relief from the mistake? A. That’s right. 


= o 2 + ° 2 ° © a °* 
[Tr. 631] Cross-Examination 
By Mr. Robb: 


Q. Colonel, I believe you said that you now live out at 
Sausalito? A. Yes, sir. 

Q. That is across the Bay from San Francisco? A. Yes, 
sir. 

Q. Are you here under orders from the Corps of 
Engineers? A. No, sir. 

Q. You are here voluntarily? A. Voluntarily. 

Q. Yes, sir. Who asked you to come here, Colonel? A. 
Mr. Leonard’s office. Mr. Klein is the one who spoke to me 
over the ’phone. 

Q. You got a telephone call, and said you would come 
on? A. That’s right. 

Q. Now, Colonel, were you present at the pre-bid con- 
ference on the first Ritchie job? A. I am not sure. The 
record would show if I were. There is a record of who was 
present that will show if I were. 

Q. Were you present at the pre-bid conference on the 
second Ritchie job? A. I must give the same answer, be- 
cause I am not too sure, and it doesn’t strike a bell with me. 
[Tr. 632] Q. Your memory of those two conferences is 
not clear at all, is that right? A. No, they weren’t; they 
didn’t seem too important to me. 
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Q. How long before the conference of October 12 that 
you told us about was the pre-bid conference on the first 
Ritchie job? A. I would say—oh, a couple of months, 
perhaps. 

Q. Perhaps it was in September, you think? A. Septem- 
ber—August or September. You are speaking of the first 
job? 

Q. No, I’m speaking about the second job? A. Second 
job. Oh, that was, that was perhaps three or four—three 
or four weeks before. 

Q. You can’t even recall whether you were present at 
that conference? A. Well, there’s nothing in there that 
strikes me, that brings to my mind forcefully that I was 
there. 

Q. Well, it was a long time ago? A. Certainly was. 

Q. Your memory is very clear about the meeting of 
October 12? A. It certainly was, because I was influential 
—not influential—I was mighty interested in that meeting. 

Q. Well, Colonel, weren’t you interested in this whole 
contract? [Tr. 633] A. I was interested in the whole 
contract, but normally the pre-bidders conference is merely 
to inform the contractors that their contract is going—or 
we are going to have some plans or specifications ready; 
the project is so and so, the scope is such and such—this 
is about what we are going to have—this is a sort of warn- 
ing to them to get them prepared to bid if they want to. 

Q. Was any bid bond required on this second job? A. 
There were no bid bonds required in our negotiation 
dealing. 

Q. Now, you say that after the bids were submitted on 
October 2nd, was it? A. Perhaps, yes, sir. 

Q. You reviewed the abstract of the bids? A. Yes, sir. 

Q. Tell the jury what is the abstract, Colonel? A. An 
abstract of bids is the recording of the bids by all the 
bidders who bid on the job, and the Government estimate 
is also included in this abstract. 

Q. Now, you testified in response to a question by Mr. 
Leonard that there was nothing to suggest to you that 
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McShain had made a mistake, is that right? A. I didn’t 
think—as I recall this was about eighteen per cent 
difference, and I have been on several bid openings since 
and before where that is not unusual. 

[Tr. 634] Q. Did you calculate that eighteen per cent at 
the time? A. I think I did. I think I did. 

Q. Why? <A. Well, I was trying to see why, why, what 
was this difference. And then I tried to analyze it. This 
is my own, doing this myself. 

Q. In other words, this difference struck you, didn’t it 
Colonel? A. Oh, yes, it did. 

Q. Hit you right in the eye? 

The Court: I don’t think that that is a proper question. 

Mr. Robb: I was really colloquializing. 

Q. (By Mr. Robb) It impressed you, didn’t it, Colonel? 
A. It impressed me, a very nice bid the Government is 
going to get, a good job. 

Q. Did you have any thought about whether or not 
McShain had made a mistake? Did you consider that? 
A. If Mr. McShain or any of the other contractors— 

Q. Would you answer my question: Did you consider 
the possibility that McShain had made a mistake? A. No, 
sir. 

Q. It didn’t occur to you at all? A. No, sir. 

Q. Did you hear any discussion in your office, either 
(Tr. 635] by Colonel McCutchen or anybody else about the 
possibility that McShain had made a mistake? <A. No, sir. 

Q. Did anybody instruct you, or Colonel McCutchen, as 
far as you know, to find out if maybe he made a mistake— 
McShain had made a mistake? A. No, sir. 

Q. Do you recall, Colonel, that the Division Engineer 
instructed Colonel McCutchen to determine whether or not 
an error had been made by McShain? A. I don’t remember. 

Mr. Robb: May this be marked for identification. 

The Deputy Clerk: Defendant’s Exhibit No. 31 for 
identification. 

Mr. Robb: We offer in evidence defendant’s Exhibit 
No. 31 for identification, your Honor. 
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Mr. Leonard: No objection. 
The Court: The exhibit will be admitted. 


(Accordingly, Defendant’s Exhibit No. 31, a Memoran- 
dum to the Chief of Engineers, dated December 3, 1951, 
was admitted in evidence.) 


Mr. Robb: Colonel, I want to read you a paragraph in 
this. 

The Court: Will you identify the exhibit, Mr. Robb. 

Mr. Robb: Yes, Your Honor. The exhibit is No. 31, 
(Tr. 635-A] and is entitled, First Endorsement. 

Subject: Facts in Connection with the Alleged Mistake 
in Bid of John McShain, Inc., after Award of Contract 
No. DA-49-080-eng-856. 

Office, Division Engineer, North Atlantic Division, Corps 
of Engineers, New York 7, N. Y., 3 December 1951. 

Signed: F. F. Frech, Colonel, Civil Engineer, Division 
Engineer. 

Q. (By Mr. Robb) Do you know Colonel Frech? A. Yes, 
sir. 

Q. Paragraph 3: In this connection, it may be noted 
that the Division Engineer, immediately after the results 
of the bid opening were reported to him, instructed the 
District Engineer to determine whether an error was made 
in view of the relatively low price bid by McShain. The 
District Engineer’s reply was that McShain was pressing 
him to have the award made and to get started. There 
was no comment from the contractor at that time that a 
mistake had been made. Therefore, the Division Engineer 
concurred with the District Engineer that the award should 
be made to McShain. 

Having heard that, Colonel, do you now recall that you 
were instructed, your office, to get in touch with McShain 
and find out if he had made a mistake? A. No, sir. 


*. * * * * eo * * * s 


(Tr. 636] Q. Colonel, you testified, did you not, sir, that 
in your opinion the McShain company could have done 
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this work at the price they bid? Is that right? A. Yes, sir. 

Q. When did you make up your mind to that? A. Well 
perhaps I made it up the day I saw the, the day they opened 
the proposals. 

Q. Can you be sure about that? A. I am quite sure of 
it. I have given a lot of thought to it. 

Q. Just how did you go about making up your mind on 
that? A. A contractor like Mr. McShain wouldn’t put in 
a bid unless he knows what he is doing. And I worked for 
a contractor myself one time. And when we made or put 
in a bid, we reviewed the plans and details, and we had 
detailed cost figures from our past on certain sorts of jobs. 
We considered the labor situation, the material situation, 
and adjusted our unit prices and put in our figures. And 
these were reviewed not by one but several people. And 
we knew what we were putting in. 

The biggest problem we had was when the boss had to 
look at the bid and determine how he is going to bid. He 
would first look at the bid and determine how he is going 
to [Tr. 637] bid. He would first take a look to see who his 
competitors were, and he knew how they bid a job. And 
he was the one who put in the final bid. He is the one 
who determines what the price is going to be. 

Q. So your conclusion on October 2d, 1951 that McShain 
could do the job for that price was based on your experience 
back in the twenties? Is that right? A. Based on my 
experience, on my knowledge. 

Q. You said you were working for a contractor, Colonel. 
What were those years you were working for a contractor? 
A. From about, actually the school that I went to had a 
cooperative system, and that was a five-year course, and I 
worked for contractors during this period. And in addi- 
tion to that I stayed out of school one year, the school year 
1926-1927, and worked for the Wisconsin State Highway 
Commission on bridge construction. 

Q. I see. A. And I have worked up until and through, 
let us say, May 1933 with private contractors. 
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Q. This work you spoke of for contractors was done 
while you were still in school? A. Partly. 

Q. How much of it? A. I worked with the Wisconsin 
State Highway Commission, worked with contractors; I 
worked with contractors from about [Tr. 638] July, 1929 
to May 1933, with private industry. 

Q. All right. And during what part of that time were 
you still in school? A. I started college September 1923. 

Q. All right, sir. My question is, Colonel, I am trying 
to get these dates straight. A. Right. 

Q. Give us again the years when you say you worked 
for private contractors. 

The Court. The witness said 1929 to 1933, Mr. Robb. 


By Mr. Robb: 


Q. All right, 1929 to 1933. And when did you finish 
your schooling? 

The Court. The witness said 1929, on direct examination. 

Mr. Robb. That is what I am trying to find out; but I 
am not sure. 

The Witness. June 1929—June 12th. 


By Mr. Robb: 


Q. So this work with private contractors was just after 
you left school? Is that right? A. That is right. 

Q. I don’t suppose you were responsible for any large 
bids at that time, were you, Colonel? [Tr. 639] A. No, sir. 
I happened to be working on the end where we had to be 
sure that we didn’t exceed the bid price that our estimators 
had estimated. 

Q. Did you do any estimating? A. J—the answer is no. 

Q. Have you ever done any estimating for a private 
contractor? A. No, sir. 

Q. Have you ever estimated a large construction job? 
A. I was part of a team. 

Q. I beg pardon? A. I was part of a team in estimating 
a large construction job. 
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Q. When? A. Well, the last time was, I would say, let’s 
see, this spring. I was assisting in the preparation of an 
estimate for a, the Government’s estimate, prior to receipt 
of bids, in connection with a breakwater job in the State of 
Washington. 

Q. I believe you said that your principal experience prior 
to coming to Washington was with airport runways, and 
so forth? A. Right—troop construction. 

Q. I beg pardon? A. Troop construction, military 
construction. 

(Tr. 640] Q. And is that what your estimating work had 
to do with? A. No, sir. 

Q. Now, Colonel, aside from your recollections of your 
experience with a private contractor, what factors con- 
vinced you, when you looked at the McShain bid, that the 
McShain company could do the work at that price? A. The 
factors that I considered were, No. 1, I immediately took 
off the profit angle of the thing. I said Mr. McShain wants 
this job, because this is a rather unusual job, the first job 
of its kind in the United States. And Mr. McShain 
usually gets the most unusual jobs. So I said he has 
certainly cut this thing down to the bone, because he wants 
this job. And that is the primary element. 

Had he made a mistake, or had he thought that his bid 
was wrong, immediately—this has happened before—the 
contractor says, ‘‘I made a mistake,’’ right at the bid 
opening. And then later on he comes up with his sheets 
and paper and shows us where it is. 

Q. What were the factors that influenced you to decide 
on October 2, 1951 that McShain could do the work for this 
price? A. In fact, he had the personnel. He had just 
completed or was just about to complete the Comptroller 
General’s office building. The only work that was going 
on at that time [Tr. 641] in the Comptroller General’s 
office building was his subcontractors’ work. So he was 
in an enviable position to go on this job and do the job. 

Now, as to specifically whether the structural steel unit 
price should be so and so, I didn’t consider that. 
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Q. What was it? A. I don’t know. The structural steel, 
that was part of a lump sum bid for the buildings. There 
were some buildings to be constructed. That was the lump 
sum bid. 

Q. But isn’t the cost of materials an item an estimator 
has to consider when making up a bid? A. Quite so. 

Q. Did you know what the cost of the materials was on 
this job? A. I didn’t go into that detail. 

Q. You did not? A. No, sir. 

Q. You said you took off the profit of Mr. McShain. 
How much did you take off for profit? A. Ten per cent. 

Q. You thought he wouldn’t make any profit? Is that 
right? A. That is right. 

Q. And you said you thought because he was just finish- 
ing up the General Accounting Office that he had an 
advantage? [Tr. 642] A. Yes, sir. 

Q. How much did you allow for that? A. I didn’t allow 
any percentage for that. But he was organized and pre- 
pared to do that job, more so than other people not in this 
area and not in that same position of just completing a job. 

Q. Weren’t other contractors doing jobs too that you 
knew of? A. Yes, they were. 

Q. Weren’t they organized, too? A. Yes, but they were 
not as close to the labor area as he was. 

Q. Did the fact that the McShain organization had the 
first Ritchie contract influence you at all? A. No, sir. 

Q. Not at all? A. Not at all. 

Q. And it was not a factor? A. That was not a factor. 

Q. Did you hear Colonel McCutchen talk about that be- 
ing a factor in his mind? <A. I read some correspondence 
once where he suggested that. 

Q. I take it, Colonel Davis, you and Colonel McCutchen 
don’t agree about that? [Tr. 643] A. I sort of think so. 

Q. Now, you said you telephoned Mr. Hauck and told 
him you were going to give him this job, the second job? 
A. I didn’t say it in that manner. 

Q. Did you testify that you telephoned Mr. Hauck and 
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said you were going to hand him the letter of acceptance 
and notice to proceed? <A. Partly. 

Q. When did you call him up? A. I called him up on the 
date that we received approval to award the contract. 


° o oe ° e e * es ° ° 


(Tr. 644] Q. Showing you Defendant’s Exhibit 32, which 
is the copy of the thing I believe you call a TWX, is this 
your authority to proceed? A. Right. 

The Court. What is the answer? 

The Witness. ‘‘Yes, sir.’’ 


By Mr. Robb: 


Q. This is dated October 10, 19512 A. Yes, sir. 

Q. Now I notice it starts off here, ‘‘Re paragraph 5 of 
your first indorsement of 4 October.’’ Was that the date, 
4 October, when you asked for authority to award the 
contract to McShain? A. Yes, sir. 

Q. Colonel, between October 2d, when the bids were 
[Tr. 645} opened, and October 4 when you asked for au- 
thority to award the contract to McShain, had your office 
been in touch with the other two lowest bidders? A. Be- 
tween the 2d—I am not sure whether it was between the 
2d and 4th. But I am sure that our office had talked to 
the next two lower bidders some time. It must have been 
before this. Yes, it must have been before this, before 
October the 4th. 


° e ° * * J ° o ° * 


(Tr. 647] Q. Now you had prepared this award and notice 
to proceed before Mr. Hauck came to the office on the 12th, 
hadn’t you? A. Yes, sir. 

Q. And had it all signed, ready to hand over? A. I don’t 
know whether it was signed; but I know it was prepared 
before the 12th. 

Q. Between the time when you called, between October 
2d and the time when you called Mr. Hauck up, as you say, 
and told him you were going to give him the job—or words 
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to that effect—had you had any communication with the 
McShain organization? A. Orally or written or in any 
wise? 

Q. Either. A. I don’t remember. 

Q. Between the time the bids were opened and the time 
you called him up and said to come on over, that you were 
going to give him the job, you had had no communication 
with the McShain organization either orally or written, 
had you? A. Unless it was some other job. 

Q. On this job. A. No, sir. I don’t remember. 

Q. Colonel, did you attend the conferences at which the 
[Tr. 648] final price on the first Ritchie job was negotiated? 
A. I remember being at a conference with Mr. Hauck and 
his, a couple of his people, at that first— 

Q. Was that the conference at which you finally agreed 
on what the price was going to be? A. I am not sure. 
But, I mean, he came up with some price. We had 
negotiated, and he came up with some price. Whether 
that was the final one or not, I don’t recall. 

Q. Who came up with some price? A. Mr. McShain. 
Pardon me. I beg your pardon. Mr. Hauck. 

Q. Mr. Hauck then called Mr. McShain to get his con- 
firmation? A. As I recall, he did not call Mr. McShain. 

Q. Did you make a record of that conference, too? A. 
Yes, sir; there was a record. 

Q. Do you have that here? A. I don’t have it, but it 
should be here. 

Mr. Robb. May I ask if counsel has it? 

Mr. Leonard. No. It is a different contract from the 
one we are concerned with. 


By Mr. Robb: 


Q. I take it, Colonel Davis, that you were required to 
keep a record of that conference, as you were of this other? 
A. Yes, sir. A record was kept. 
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[Tr. 649] Q. Was this phone call that you say Mr. Hauck 
made to Mr. McShain, at the conference on the second 
contract, was that an important thing in your mind? A. 
Yes, sir. 

Q. Was that one of the salient points of the conference? 
A. I don’t know whether it was a salient point. But it 
was a point that I remember. 

Q. It was the most important point, was it? A. I say 
I don’t remember whether it was a point that was im- 
portant. I just happened to remember that incident. 

Q. You just happened to remember that? A. Yes, sir. 

Q. And that was the culmination of the conference, 
wasn’t it? [Tr. 650] A. The end of that conversation was 
the culmination of the conference. 

Mr. Robb. May I see Plaintiff’s Exhibit 27, please? 
And may I also see 26, the regulation? 


By Mr. Robb: 


Q. Counsel has read to you here the regulation, Plain- 
tiff’s Exhibit 26, requiring a record of negotiation con- 
ferences. It says this: 

‘“‘While these records may be initially transcribed 
verbatim, they should be edited to include only those 
specific discussions relating to salient features affecting 
the contract.”’ 

Now would you say that this phone call which you say 
Mr. Hauck made, after which he came back and said they 
would accept the contract, or words to that effect, would 
you say that was a salient feature affecting the contract? 
A. I would like to—I can’t answer that question. 

Q. Why not? A. Because when we had our first contract 
with Mr. McShain, we were instructed to do our dealings 
with Mr. Hauck. The fact that he called up Mr. McShain, 
he didn’t tell us what he said to Mr. McShain. I presume 
he told him— 

The Court. Don’t presume. 

The Witness. I don’t presume anything. I heard it was 
just’a conversation he had to tell him what he was 
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[Tr. 651] doing. And we were supposed to deal with Mr. 
Hauck. That was our instructions from Mr. McShain. 


By Mr. Robb: 


Q. So it is your testimony now that that telephone call 
you thought was unimportant? A. Well, it all depends 
upon what you mean by ‘¢ynimportant.”’ 

Q. Well, what do you mean by ‘‘unimportant’’? 

The Court. I don’t think these questions are addressed 
to the testimony or credibility of the witness, Mr. Robb. 


By Mr. Robb: 


Q. Colonel Davis, showing you Exhibit 27, which you have 
identified as a record of the negotiations on the 12th of 
October, is there anything in there about Mr. Hauck making 
his telephone call and getting authority to go ahead? A. 
No, sir. 

Q. I notice, Colonel Davis, in this regulation it says 
here: 


“‘As a general rule one or more copies should be made 
available to the contractor for review and concurrence.’’ 
Was that done in this case? A. We must have given— 
The Court. No. Do you know? 
[Tr. 652] The Witness. I am not sure. 


By Mr. Robb: 


Q. Don’t you know that it was not, Colonel Davis? A. 
No, sir; I don’t. 

Q. Who would have had that responsibility, in seeing 
that the contractor got a copy? A. I don’t know. I sup- 
pose our legal department would have done it. When 
we sent our contract for signature, that would probably 
be with it. 

Q. Colonel, at this conference on October 12th was there 
a discussion of the price and the amount of the price? 
A. There was no—I don’t remember anything about a 
price in this discussion. 

Q. No price was mentioned? A. No price was mentioned. 
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Q. Now Mr. Leonard asked you about the cutback on 
the first Ritchie contract. Do you recall that? A. Yes, 
sir. 

Q. Is it true, Colonel, there had been quite a dispute 
in the Corps of Engineers over a period of months about 
the extent of that work at Ritchie? A. I can’t catch what 
you are driving at. 

Q. Isn’t it true, Colonel, that beginning way back in 
1950 there was a dispute in the Corps of Engineers about 
how much money would be spent on the Camp Ritchie 
project? [Tr. 653] A. I wouldn’t call it a dispute. But 
we had a ceiling on how much we could spend on the whole 
project. We could not exceed a certain amount that was 
set up for the whole project. And we had given these 
projects out in separate contracts. So therefore we were 
very careful in what we were doing. 

Q. And isn’t it true, Colonel, that that ceiling was 
changed from time to time, up and down? A. Not the ceil- 
ing. The overall ceiling was pretty fixed, as I recall. 

Q. Isn’t it true that the ceiling of the amount you were 
allowed to spend on this job called the Camp Ritchie 
Proper job, isn’t it true that that ceiling was changed from 
time to time? A. We had one reduction in scope before it 
was awarded, you know. 

Q. Yes. But isn’t it true that that ceiling was changed 
from time to time? A. I don’t think so. 


[Tr. 659] Q. Colonel, do you know a Colonel H. A. Morris? 
A. I know him. 

[Tr. 660] Q. Was he stationed here in Washington while 
you were here? A. He was. 

Q. With the Corps of Engineers? A. No, sir. I think 
he was in Defense. I think he was in the Defense Depart- 
ment. 

Q. Have you seen him recently? A. No, sir. 

Q. Do you know where he is now? A. No, sir. 
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Q. Did you have anything to do, Colonel, with reletting 
the Camp Ritchie Primary Site contract after McShain 
dropped out? A. No, sir. I departed. I left the District 
January 1st, 1952. 

Q. And it was subsequent to that that this was done? 
A. As I recall. 

Q. You wouldn’t know just when? A. No, sir. 

Mr. Robb. May I see Plaintiff’s Exhibit 27, please? 


By Mr. Robb: 


Q. Colonel, I believe you testified that Plaintiff’s Exhibit 
27, which is a blue paper here, ‘‘Record of Negotiations, 
12 October 1951,’’ is that an accurate statement of what 
went [Tr. 661] on there? A. This is a summary of the 
statements that were made at the conference. 

Q. Now I notice under the letter “<9? there, ‘‘Proposals 
Received: 7,’? ‘‘Low proposal,’’ ‘High proposal,’’ and 
so on, ‘‘Government estimate: $8,381,700.’’ Is that cor- 
rect, that Government estimate? A. I think that was about 
the difference between— 

Q. Pardon? A. I don’t know. It must be the correct 
Government estimate, because that is what it is supposed 
to be. 

Q. Colonel, I am not trying to trap you. I am just 
trying to find out something. Would you look at the 
abstract of bids and tell us if that is a correct statement 
of the Government estimate (handing). A. According to 
this, it says $9,453,075 is the Government estimate. While 
this says, this exhibit here, the “Record of Negotiations,’ 
says $8,381,700. 

Q. Colonel, you say ‘‘this”’ and “‘this.”? You are look- 
ing at Exhibit 5, Defendant’s Exhibit 5, which is the 
Abstract of Bids? A. The Abstract of Bids. 

Q. And that shows the nine Million plus? A. Right, nine 
million plus. 

Q. Estimate. And Plaintiff’s Exhibit 27 shows eight 
[ Tr. 662] million plus? Is that right? A. Yes, sir. 
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Q. Which is right? A. I believe it is the eight million. 

Q. I beg pardon? A. As I recall, it was an eight million 
dollar figure. This nine million doesn’t ring a bell with me. 
As I recall the Government estimate at the time, to the 
best of my recollection, was around eight million dollars. 

Q. Who made up that Government estimate? A. Our 
engineering people. 

Q. Those are who? A. We had Mr. Dorr; a Colonel— 
the area engineer; plus our estimators in our estimating 
department, prepare the estimate. 

Q. Who is that? A. Well, I don’t recall the names; 
but they were members of our estimating department. 
That was their job. 

Q. Did you also have a civilian firm in on it? A. Yes, 
sir; we had an architectural engineering firm who also 
gave us an estimate. 

Q. Who were they? Do you remember? A. Parsons, 
Brinckerhoff, Hall and MacDonald. 

Q. From New York? A. New York. 


[Tr. 663] Q. Are they a big firm? A. A very large 
firm. 

Q. And they prepared the plans and specifications? A. 
Yes, sir. 

Mr. Robb. Will Your Honor indulge me just a moment? 


By Mr. Robb: 


Q. Colonel, do you know how this estimate was prepared, 
this Government estimate? A. It was supposed to be a 
detailed estimate. 


[Tr. 664] Redirect Examination 
By Mr. Leonard: 
Q. Colonel Davis, I show you Plaintiff’s Exhibit 30 for 
identification, a form entitled ‘‘Department of the Army, 


Corps of Engineers, North Atlantic Division, District Office, 
Washington, Estimate of Cost.’’ 
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At the bottom, NAD form, revised December 1947, No. 
649, dated 16 October 1951. 

I ask if you recognize that form (handing). A. This 
is a standard form for making Government estimates. 

Q. Do you recognize that as being the Government esti- 
mate in this case? A. Well, the only thing I can figure 
is that the total is what I remember. The total figure 
here is what I remember. 

Q. Will you answer my question. Is this a preliminary, 
a final, or any other Government estimate in the particular 
case we are dealing with? A. This should be the final, 
because this is the figure I remember as the final Govern- 
ment estimate. 

The Court. I don’t think the witness has answered the 
question. He has told you what the document should be, 
not what it is. 

The Witness. This is the standard form for submitting 
the Government’s estimate and preparing the Govern- 
[Tr. 665] ment’s estimate. And a similar thing like that 
is supposed to go with our invitation to bid. It goes to 
higher headquarters. 


By Mr. Leonard: 


Q. Do you recognize the signatures appearing on Plain- 
tiff’s Exhibit 30 for identification? A. I do. 

Q. Whose signatures are they? A. Mr. Dorr and Colonel 
Kline—R. P. Kline—Colonel Kline. 

Q. And are they the persons who in this case had the 
responsibility for making the estimate? A. Yes, sir. He 
was the Area Engineer and the Assistant Area Engineer. 


(ir. 681] By Mr. Robb: 


Q. Colonel, you testified that on October 2, after the 
opening of the bids, you examined the abstract of bids. 
A. I examined an abstract, yes. 

Q. Showing you Defendant’s Exhibit 5, is that the 
abstract that you examined? A. I think I examined a pencil 
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copy. They prepare this in pencil and this was done— 
this was a copy of the [682] pencil copy of it, as I recall. 

Q. Exhibit 5? A. I don’t know whether Exhibit 5. 

Q. That is Exhibit 5 there. A. It isn’t typed like this. 
As they read the bids— 

Q. No, no. That was made up, was it, from the bids? 
A. From the bids. 

Q. And that is the official Government copy? A. If this 
is attached to this, it must be. 

Q. I beg your pardon? A. I say, if this is attached to 
this—it is supposed to be. 

Q. Yes, sir. 

Well now, when you considered the Government esti- 
mate, Colonel, in that connection, did you consider the 
Government estimate that was on Exhibit 5 or the one that 
is on Plaintiff’s Exhibit 30 here, the $8,000,000 estimate? 
A. Idon’t remember. The thing that has been in my mind 
is somewhere around eight and a half; that is the thing 
that has been in my mind as the figure. As I recall, it is 
eight and a half. I realize this says nine; but I remember 
a figure of eight and a half. 

Q. Now, when you say this says nine— A. The Govern- 
ment estimate on this piece of paper here says nine. On 
this abstract of bids, says total of $9,000,000. 

(Tr. 683] Q. $9,453,075; right? A. Thatis right. That is 
what it says. 

Q. Now, calling your attention to Plaintiff’s Exhibit 30, 
look at the date on that, would you, please? A. Sixteen 
October— 

Q. Sixteenth? 

The Court: Would you keep your voice up? 

The Witness: 16 October, 1951. 


By Mr. Robb: 


Q. So you couldn’t have considered that on October 2; 
could you? A. I said, I remember a figure, eight and a 
half million. I didn’t say I considered this. 
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Q. Well now, let me ask you again. What was the 
Government estimate of the cost of this job as of October 
2, 19512 Was it $8,500,000 or was it $9,500,000, approxi- 
mately? A. On October 2? 

Q. Yes. A. I don’t know what it was on—let’s see, 
October 2. 

Q. The day you opened the bids and made your con- 
siderations. A. Yes. Well, the only figure that I remember 
as the Government estimate was about $8,500,000, and I 
don’t remember a $9,000,000 figure. 

Q. Have you any idea how the $9,400,000 figure got on 
[Tr. 684] that abstract of bids prepared by the Engineers? 
A. This being the official abstract, it is supposed to be 
the figure that was announced at the bid opening. But that 
isn’t the figure I remember. 

Q. Well then, would you say that the Government esti- 
mate was changed after October 2? A. I don’t know. I 
can’t imagine it, because every contract— 

The Court: Just a minute. You have answered the 


question. 
The witness has said he doesn’t know, Mr. Robb. 


By Mr. Robb: 


Q. Would you agree that the Government estimate as of 
October 2 was $9,400,000? A. No, sir. 
Q. You wouldn’t agree to that? A. No, sir. 


* * ° . * * * * ° e 


Mr. Leonard: Colonel Davis, does the Government esti- 
mate have any meaning if you receive bids under it? 

The Witness: No, sir. 

Mr. Leonard: That is all, Colonel. Thank you. 

Mr. Robb: You say the Government estimate has no 
meaning? 

The Court: That is not what the witness said, Mr. Robb. 
[Tr. 685] Mr. Robb: You say it has no meaning if you 
received bids under it? 

The Witness: If we receive bids under it. 
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Direct Examination 
By Mr. Leonard: 


Q. Colonel, would you state your full name and address 
for the record? A. Harold Bernard Ellis. I am presently 
stationed at the United States Army General Depot, 
Chinon, France. 

Q. I take it you were sent over here by the Army at 
my request, with or without your consent? A. Yes, sir. 
I was ordered to return to the States for the purpose of 
this trial. 

Q. Colonel, would you give me just a summary of your 
background and experience in engineering work? <A. Well, 
my educational background includes a Bachelor of Science 
degree in electrical engineering, a Master of [Tr. 686] 
Science degree—the Bachelor’s degree was from Wash- 
ington State College in Pullman, Washington. The Master 
of Science degree in civil engineering from Massachusetts 
Institute of Technology; and I have yet to complete my 
thesis and its presentation for my Doctor of Philosophy 
degree. 

My experience—I have been in the Army since 1941, when 
I graduated from college; been on continuous active duty 
all that time; and during that time, I have served with 
engineer units in the field. During World War II, I spent 
three and a half years in the Pacific, at which time I 
engaged in all sorts of work, construction and combat 
engineering. Since that time, I have also been with the 
District Engineer Office here in the Washington District; 
also served with what is known as the Engineer Aviation 
Units, in which we build air bases, and the like, for the 
Air Force. 

I have also taught school at Iowa State College for the 
Army. I was there for four years, and just prior to my 
present assignment. 

Q. Where were you in 1951? A. Here in Washington, 
D. C., at the District Engineer Office, at First and Douglas, 
Northwest. 


381 


Q. What was your position there? A. I was the Assist- 
ant District Engineer for Administration. 

Q. Were you familiar at all with the work being done at 
[Tr. 687] Ritchie during 19512 A. I wasn’t entirely 
familiar with it. In my capacity as Assistant District 
Engineer for Administration, I assisted the District Engi- 
neer in the supervision of the District Office in administra- 
tive matters more than anything else; hence, did not get 
deeply involved in the technical aspects of the job. How- 
ever, I was generally familiar with the work. 

Q. Were you generally familiar with what was happen- 
ing in the Engineer Office during this time on these jobs? 
A. Yes, sir, I was. 

Q. Tell us what you know about the first contract at 
Ritchie? A. Well, the first contract at Ritchie was for the 
excavation at Raven Rock, at which time we selected 
certain bidders, asked them to submit their proposals. I 
don’t recall the date. We received those proposals, but the 
contract eventually went to S. A. Healy. 

Q. What was the next? A. The next one was what was 
known as the Camp Ritchie Proper Project for the re- 
habilitation of buildings at Camp Ritchie, now called Fort 
Ritchie, all above ground, and primarily rehabilitation with 
some new buildings. 

Q. Bids were taken on that? A. The bids were taken on 
that. The exact date, I don’t recall, but prior to the 20th 
of August. On the 20th [Tr. 688] of August, we called 
in the six contractors who submitted proposals, and told 
them of a reduction in the scope of the work; and we 
conducted the negotiations with these six contractors; and 
subsequent thereto—I think it was on the 22nd of August— 
the contract was awarded to John MeShain for the work. 

Q. What was the third contract let at Ritchie? A. Well, 
I think that there were three other contracts in connec- 
tion with the Joint Communications Center, but the other 
two were not actually at Ritchie. The other two were trans- 
mitter and receiver stations, one at Sharpsburg and the 
other at Greencastle; but the other contract was the con- 
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struction of a building inside of the excavation in the 
mountain known as Raven Rock. 

Q. Just a moment. Let’s go back to, what do you call 
them, satellite stations? A. Satellite stations. 

Q. Did you take bids on those? A. Those were advertised 
bids, yes, sir. 

Q. When did you take them? A. I don’t recall the exact 
date of those. I know in one case, I think it was Sharps- 
burg, we received bids and rejected all of them, and put 
it out for bid again. 

Q. Do you recall if this Defendant bid on those? A. I 
believe he did. 

(Tr. 689] Q. Did he get it? A. I believe he got one of 
them. 

Q. After this, you say you came to what we are now 
talking about as Ritchie Primary? A. Ritchie Primary, 
yes, sir. 

Q. Is that the proper name for the contract, Ritchie 
Primary Site? A. I believe that was the name used on 
the specifications. 

Q. Describe to me the general nature of the work in that 
contract. A. Well, as I say, I am not entirely familiar 
with the details. However, generally, it was a building 
which was composed of a main corridor, or a main section, 
from which five wings projected off one side, the five wings 
all being parallel to each other. Three of them were 
large; the other two, on the ends, were somewhat smaller. 

There was an ordinary steel frame building, very much 
like you might find on the surface of the earth, except in 
this case it was in an excavation. And, of course, the out- 
side sheeting and the roof were left off. Otherwise, it was 
an ordinary frame building. 

Q. How tall was it? A. I think it was three stories. 

Q. How large an acreage did it cover, as far as you know? 
(Tr. 690] A. I haven’t any idea of the acreage. 

Q. Was it large or small, would you say? A. It was a 
fairly large building, yes, sir. 
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Q. You say, other than its being in a tunnel, essentially, 
it was the same type of building that might be constructed 
outside? A. That is my view of it, yes, sir. 

Q. Now, when were the papers first available on this, 
if you know? A. So far as I know, the plans, the complete 
plans, or the main portion of the plans, about a hundred 
prints, and the specifications were available about the 14th 
of September. 

Q. Had you had a pre-bid conference on this? A. Yes, 
sir, we did. 

Q. Were you at that pre-bid conference? A. Yes, sir, 
I was. 

Q. Tell me something about it. A. Well, we had a rather 
large conference room in the District Engineer Office. It 
was not in the District Engineer’s private office, but in 
another room of the building. It had been recently con- 
verted from a library. We moved all the books out, and it 
was a good large room with windows on two sides. We 
set a table along one end; and at the north end of the table, 
myself, the District Engineer, Mr. Dorr, the court reporter, 
and I think Colonel Kline were along the [Tr. 691] table; 
and we put folding chairs out in the rest of the room; and 
some twenty-two contractors were represented at that 
meeting. 

We discussed the security classification of the contract, 
the requirements for security; and I did most of that dis- 
cussion. I believe it was read to you previously. And 
the District Engineer emphasized the importance of bidding 
only if they were able to complete the job on time. And 
these twenty-two— 

Q. What was— z 

I beg your pardon. A. These twenty-two contractors 
came from various parts of the East Coast; and we called 
the roll, and checked them in. They all had been invited 
to come. 

We issued to them some preliminary plans, a couple of 
sheets of drawings, which gave the general description of 
the building which was to be built in the excavation. 
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Q. How did you pick these contractors? Do you know? 
A. Well, I don’t know for sure just exactly the details, 
because it was usually by reputation. I don’t think we 
went through any specific procedure to decide on them, but 
it was the contractors of high repute and considerable 
capability. 

Q. Would you say that they were in any way contractors 
that you could rely on? [Tr. 692] A. That was one of 
the bases for the selection, I am sure. The District 
Engineer actually made the determination on each one. 

Q. Now, did bids come in on October 2? A. Yes, sir, 
they did. 

Q. How many? A.I believe it was six—no, seven, I 
believe it was. I am not too sure. 

Q. Who opened them? A. I did. 

Q. Personally? A. Personally. 

Q. Describe to me the opening of the bids, if you would? 
A. Well, in the same room where I have already described 
the pre-bidding conference, as it is known, I sat at the end, 
and I had one of the employes in the District pick up the— 
all of the submitted bids at the Mail and Records Room, 
as we call it; and exactly at three o’clock; and at that time, 
the Mail and Records Room was right nearby; so he 
brought them in to me. 

He sat down with me, and I don’t remember exactly who 

that was now, but with a letter opener, we opened the 
envelopes in which the bids were submitted. I removed 
them from the envelopes and read the amounts. 
(Tr. 693] Q. Who was present? A. I don’t recall all of 
the people who were present, but any of the contractors 
who submitted a bid was permitted to attend. We allowed 
no one else in there. In other words, we allowed no news- 
paper reporters, although they dearly wanted to attend. 
We did not permit them in. 

Q. Do you happen to have any memory of whether a 
representative from the Defendant firm was there? A. No, 
I don’t. We did not call the roll or make a record of any 
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of the people present, other than to establish that they were 
authorized to be there. 

Q. Now, did you at the time of opening the bids note 
any conditions which were written on the bids; or were 
there any conditions on any of the bids? A. I think one 
of the bidders indicated that he would not take the contract 
unless both proposals were taken. An all-or-none proposal. 

Q. Were there any other conditions on any of the bids? 
A. Not that I recall. 

Q. Now, what was your next step on this contract? 
What was the next thing you personally did? A. I sub- 
mitted the proposals to Colonel McCutchen and he took the 
action thereafter. 

Q. What was your next contact with the matter? A. 

With the what? 
[Tr. 694] Q. What was your next contact with this con- 
tract? A. My next contact? I was asked to get in contact 
with the second and third low bidders to find out if they 
wanted to come in and continue negotiations. 

Q. Did you? A. Yes, sir, I did. 

Q. Who were they, by the way? A. I believe one was 
Fuller, and I don’t recall the name of the other contractor. 

Q. Are you sure it was Fuller? A. No, I am not. 

Q. Well, in any event, did you call them? Did you 
write them; or what did you do? A. I called their repre- 
sentatives here in Washington. I called to ask them if they 
wanted to come in and negotiate further. 

Q. What did they say? A. They said they couldn’t 
come down to McShain’s price; therefore, they were not 
interested in further negotiation. 

Q. Did you report that to anyone? A. I advised the 
District Engineer of this, I believe. 

Q. What was the next thing that happened, as far as 
you know, on this contract? A. As far as I can recall, 
we sat down in a conference with representatives of 
McShain Company. This time, in the [Tr. 695] District 
Engineer’s private office. 
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Q. When was that? <A. I believe the record shows it 
was October 12. 

Q. Is that your memory? A. I don’t recall the exact 
date on it. 

Q. All right. Would you start at the beginning of that 
conference, and to the best of your recollection, tell us who 
said what? A. Well, I didn’t—I don’t recall having had 
much to say at the conference, myself. But, generally, 
there was some discussion regarding the road which Mr. 
Hauck wanted to have left in. It was in the S. A. Healy 
contract, who was the contractor performing the excava- 
tion contract. And the District Engineer said that he 
would not direct Healy to leave it in, but that if McShain 
wanted to deal with him, he was free to do so. 

Q. What was the purpose of this conference? A. Well, 
as far as I can recall, our purpose was to complete the 
negotiations on this particular contract. 

Q. And do you know of any expression by yourself or 
anyone else for the Engineers to the McShain Company 
as to that purpose? Was anything said that you know 
of before the meeting to anyone for McShain? A. I 
couldn’t recall exactly any specific details in this regard. 
[Tr. 696] Q. What was said, if anything, at the meeting 
about its purpose? A. I can tell you what the common 
practice was, but I couldn’t give you the exact wording 
in this case. 


a a s * s * * ° * * 


Q. Who was present at the meeting? A. Well, there 
was the District Engineer, Colonel McCutchen, Colonel 
Davis, myself, Mr. Dorr, Mr. Hauck, Mr. Russell and Mr. 
Tippett, and Noela Lewis. 

Q. Who was Noela Lewis? A. She was the Colonel’s 
private secretary. 

Q. What function did she perform? A. She took some 
notes. 

Q. Did you see her taking them? A. Yes, sir, I did. 

Q. Where was she sitting? A. As I recall it, she was 
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sitting on Colonel McCutchen’s right. He was at the end 
of the table, a rather large table, similar to these in the 
courtroom. She was on his right, as I recall it. 

(Tr. 697] I was in the middle with my back to the windows. 
I believe Mr. Dorr was on my right; and Colonel Davis 
and representatives of John McShain on the opposite side. 

Q. Did this meeting come to any conclusion? A. Well, 
it ended, if that is what you mean. 

Q. Generally describe to us just what happened during 
the meeting and how it came to a conclusion? A. Well, 
there was a give-and-take on the discussions. Mr. Hauck, 
I very clearly remember, wanted an extension of the 30 
June completion date, 30 June 1952; and Colonel McCutchen 
very clearly indicated that he could not give him an exten- 
sion of that time, but would give him a letter indicating 
that we were making the award some seven days after the 
date we had indicated we would make the award. 

There was some discussion, as I have already indicated, 
about a road. There was some discussion about contin- 
gencies. Mr. Hauck, I rather clearly remember, indicated 
that he had included nothing for contingencies; and Colo- 
nel McCutchen asked him if this was a warning that he 
was going to put in a claim for this; and Mr. Hauck with- 
drew and said that he didn’t mean it that way, and he 
would just as soon have it stricken from the record, 

And after it seemed that everyone said what they wanted 
to say, the conference was summarized, and we asked if 
they were ready to proceed. Mr. Hauck seemed a little 
reluctant, [Tr. 698] and asked if he could call his employer. 
The arrangements were made for him to do this; and he 
came back in and said it was all right to go ahead. 

Q. During that meeting, did anyone on behalf of the 
McShain Company state that they had made a mistake? 
A. I heard nothing of that nature, no, sir. 

Q. Did they state anything which to you meant that 
their bid was not to be taken as a firm bid? A. No, sir. 
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I am sure they intended it at the time. I mean, it appeared 
—my impression was they knew it was a firm bid. 

Q. Do you know, in your own opinion, or in the opinion 
of anyone you know of for the Engineers, did anyone 
believe this was not a firm bid? A. Not that I know of. 
It certainly wasn’t my impression that it was not a firm 
bid. I was of the impression it was to be considered a 
firm bid. 

Q. What was the purpose of the simultaneous opening 
of bids? Was that ever stated? A. Well, this is a practice 
similar to a formally-advertised contract. In formal adver- 
tising, it is required that we accept closed bids and open 
them in public, so that all prospective bidders will know 
what these bids were. They will know right then whether 
they are low bidder or not. And we, by regulation, are 
required to give it to the low bidder, [Tr. 699] providing 
he has given us adequate surety that he can perform the 
job. And we were doing this as close to advertised bidding 
as we could, because we wanted competitive prices. 

Q. Now, you stated before, Colonel, as I recall, that on 
that last price, you were talking to the various bidders on 
Ritchie Proper and you wanted to negotiate out a last price. 

Now, does that mean raising the Government’s price or 
lowering the contractor’s price, if you know? A. It is 
usually referred to as haggling. We were trying to get 
the job done for the least price we could, in the interests 
of the Government. And there was— 

Q. So far as you know, in the practice of the Engineers, 
and under the regulations, did the Engineers have authority 
to accept a bid that was made to them? A. Did we have 
the authority to accept a bid? 

Q. Just accept a bid. A. To accept a bid, yes, sir, if I 
know what you mean there. 

Q. Merely that where bids were made of this kind, did 
the Engineers believe that they had the authority to go 
ahead and accept the low bid, if it was acceptable? A. 
Yes, sir. Yes, sir. We could accept or reject any of the 
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proposals submitted in the Ritchie Project when we were 
negotiating. 

[700] Q. To your knowledge, had that been made a 
condition of this particular bid? A. To my knowledge, it 
had been. 

Q. What was your next contact with this contract, Colo- 
nel? Were there any meetings after that? A. After 
October 12? 

Q. That is right. A. I had none. I was not a member 
of any meetings subsequent to the October 12 meeting. 

Q. Was there anything further that you, personally, did 
in connection with this contract? A. Well, I suppose there 
are a few administrative matters. I think I signed my 
name on some documents or letters, forwarding informa- 
tion, and going to the higher headquarters. 


e . * * * * * ° * ° 
[Tr. 701] Cross Examination 
By Mr. Robb: 


Q. Colonel, were you present at the conferences with 
the McShain people that led up to the award of the first 
Ritchie contract to them? A. If you are referring to the 
Camp Ritchie Proper, I was present at one conference 
where the MeShain people were involved. 

[Tr. 702] Q. Was that the last conference, when you 
awarded the contract to them? A. It was the last con- 
ference that I was present at. 

Q. Yes. Do you recall that there was what you might 
call haggling at that conference? A. Yes, you might call 
it haggling. We brought the price down. 

Q. And do you recall that Mr. Hauck went out and 
called Mr. McShain at that time? A. I don’t recall whether 
he did or not. 

Q. You couldn’t say one way or the other; is that right? 
A. Well, the conference was held in the conference room, 
where we had the pre-bid opening of the other contract; : 
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and it is very likely that he went out; but I don’t recall 
him going out. 

I do recall we recessed for a while, while they discussed 
matters among themselves. We sort of recessed the con- 
ference. He may have made a call at that time. I don’t 
recall, 

Q. By the way, you said you telephoned the next two 
lowest bidders on the second job, the Primary Site? A. 
On the Primary Site, as I recall it, the second and third 
low bidders. 

Q. You thought you called Fuller? A. I thought that 
was one of the contractors, but as I indicated, I am not 
too sure. They weren’t too significant. 

Q. As a matter of fact, Colonel, if the record shows 
[Tr. 703] that Fuller didn’t bid on that contract, you would 
correct it; wouldn’t you? A. I would correct it. 

Q. Now, when did you get authority to award this second 
contract to McShain? A. I didn’t get the authority. 

Q. When did Colonel McCutchen get it? A. I believe 
the record indicates he got the authority to award the 
contract of Camp Ritchie Primary on the 10th of October. 

Q. Do you agree with Colonel Davis that the Notice of 
Award was all prepared before Mr. Hauck and the other 
people came over there on the 12th? A. As far as I can 
recall, it had been typed up. 

Q. Yes, sir, and signed? A. I don’t know whether it 
was signed or not. I am in doubt that it was. 

Q. But you had decided to award the contract to them 
before they came over there; had you not? A. I wouldn’t 
have made that decision. 

Q. Well, Colonel McCutchen had; is that right? A. I 
don’t know whether he had decided or not. I couldn’t 
say what was in his mind. 

Q. Did you hear any discussion on the part of either 
Colonel McCutchen, Colonel Davis or Mr. Dorr, after the 
[Tr. 704] opening of the bids, as to whether or not there 
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had been a mistake in the McShain bid, Colonel? A. I 
recall no such conversations. 

Q. By the way, was there a Mr. Boesch present, Colonel? 
A. I think Mr. Boesch did attend the bid opening. 

Q. Do you recall any conversation between him and 
Colonel McCutchen as to whether or not McShain knew 
what he was doing? A. I don’t recall any such conversation. 

Q. You didn’t hear it if it took place? A. I didn’t hear 
it. I probably wouldn’t have, had there been one, because 
my office was not in the same room with Colonel McCutchen. 

Q. You say Miss Lewis took notes on this conference of 
October 12? A. Yes, sir, Miss Lewis took notes. 

Q. Tell me, Colonel, was this an informal conference? 
A. It was more informal than most of them that we had 
conducted in that period of time. 

Q. When you have formal conferences, don’t you have a 
court reporter present? A. Yes, sir. That was my job, 
to arrange for court reporters in the case of formal nego- 
tiation conferences. 

Q. As a matter of fact, at the conference having to do 
[Tr. 705] with the Camp Ritchie Proper job, you had a 
court reporter present, didn’t you, Colonel? A. Yes, sir, 
we did. 

Q. Did you have anything to do, Colonel, with the con- 
tract that was finally awarded for this job, the Camp 
Ritchie job, the Primary job? A. I don’t know quite what 
you mean by did I have anything to do with it. I didn’t 
make the decision. 

Q. No. Did you have anything to do with the award of 
the contract to Fuller? A. Oh, on the way it was finally 
built? 

Q. Yes. A. It was done after I left the District. 

Q. I see. When did you leave, Colonel? A. I left in 
late February, 1952. 

Q. And this contract was finally awarded after that, 
whenever it was? A. As far as I know it was. 
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[Tr. 706] Q. Who prepared this Notice of Award and 
Notice to Proceed? A. I don’t know actually who pre- 
pared the one in question. However, it normally would 
have been prepared by the legal branch. 

Q. Do you know whether they do that upon receipt of the 
(Tr. 707] authorization or they do it at some later time? 
A. It is ordinarily done when we are authorized to award. 

Q. In this particular case, you received your authoriza- 
tion on the 10th of October? A. The record shows we 
received it on the 10th, yes, sir. 


Direct Examination 
By Mr. Leonard: 


Q. Please state your full name and address, Mrs. Brad- 
shaw. A. Noela Elizabeth Bradshaw, 412 Whitestone Road. 
Silver Spring, Maryland. 

Q. Have you worked at any time for the Engineers? 


(Tr. 708] <A. Yes, sir. 

Q. When was that? A. Approximately 1949 to 1955. 

Q. What did you do during that period of time? A. 
I was secretary to the District Engineer most of the time; 
and then I worked in the Office of Chief of Engineers for 
about a year. 

Q. Do you recall where you were working in October of 
1951? A. Yes, in the District Engineer’s office. 

Q. And who was your boss at that time? A. Colonel 
McCutchen, Colonel Alan J. McCutchen. 

Q. Was he the Area Engineer? A. The District Engi- 
neer. 

Q. District Engineer, thank you. 

Did you, in connection with your work, ever make notes 
on conferences, on meetings, or otherwise, which he held 
in his office? A. Yes, I did. 

Q. Do you recall having ever done so in connection with 
a contract awarded to John McShain Company? A. Yes, 
I do. . 
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Q. Do you recall approximately when that was? A. Oc- 
tober the 12th, ’51. 

Q. I show you Plaintiff’s Exhibit 9, for identification, 
and ask if you recognize that as being the transcript to 
which [Tr. 709] you have just referred? A. What was 
the question again? 

Q. Is that the transcript you just referred to? <A. Yes. 

Q. Of the meeting of October 12? A. (Witness nods 
assent.) 

Q. Was that taken and typed by you? A. Yes. 

Q. And were the things that are stated in there actually 
said in your presence? A. Yes. 


° ° . * . * « * * * 


Q. Mrs. Bradshaw, do you recall anything very much 
about that conference? Would you tell us what you can re- 
member? A. Not much more now than a road being dis- 
cussed, and that is about all. 

Q. Did anyone make any telephone calls during the 
[Tr. 710] course of the conference? A. No.I think Mr. 
Hauck made a call after the conference. 

Q. Did he make it in the room where you were? A. [ 
placed the call for him and he took it in Colonel Davis’ office. 

Q. To whom did you place that call? A. To the Phila- 
delphia MecShain office. 

Mr. Leonard: Thank you, Miss Lewis. That is all. 


Cross Examination 
By Mr. Robb: 


Q. Mrs. Bradshaw, was this transcript that you have 
identified a verbatim transcript of what was said? A. I 
don’t think it was. 

Q. You were just told to take the highlights of the con- 
ference? A. That is right. 

Q. And then after you had written this up, did you show 
it to Colonel McCutchen? A. That is right. 
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Q. And did he edit it? A. He usually edited. Whether 
he edited that one or not, I don’t know. 

Q. In all events, you weren’t taking down word-for-word 
everything that was said; were you? [Tr. 711] A. No. 

Q. Now, with respect to this telephone call that you men- 
tioned, do you remember you gave your deposition back in 
1957? A. I remember it vaguely. 

Q. And that was taken down stenographically. 

I want to read you a couple of questions and answers in 
there and just ask you if you said that and if it was true. 


Question on Page 39: 

“Now, is it not correct—let me see if this refreshes 
your recollection that the telephone call which you put in 
to Philadelphia for Mr. McShain, and which you got 
through for Mr. Hauck, was in regard to the earlier one 
of the two contracts? 

‘¢ Answer: Did you say, was it possible I could have 
made that phone call then? 

“Question: I am asking whether as a matter of fact you 
did, that you made it in connection with the first contract 
rather than the second one? 

*¢ Answer: I couldn’t say for sure. 

“Question: You still can’t remember? 

“¢ Answer: No.”’ 


[Tr. 712] Do you recall those questions and answers? A. 
Yes. 

Q. And that was the truth, wasn’t it, Mrs. Bradshaw? 
A. Yes. 

Mr. Robb: Thank you. That is all. 


Redirect Examination 
By Mr. Leonard: 


Q. What is your present recollection, Mrs. Bradshaw? 
Do you have any present recollection? A. Yes, I remember 
a conference being held in the conference room which I 
attended. I don’t know whether there were notes in the 
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files or not. But there wasn’t a telephone back in the con- 
ference room, and I remember vividly making the phone call 
in my office. 

Q. And the other meeting was in your office, the October 
12 meeting? A. Yes. 

Q. One other thing, please. What were your instruc- 
tions on what to put down and what not to put down in 
this transcript? A. More or less the points they agreed 
on after discussion. 

Q. And is that what you did to the best of your ability? 
A. Yes, sir. 

Mr. Leonard: That is all. Thank you very much, Mrs. 
Bradshaw. 


(Tr. 713] Reeross Examination 
By Mr. Robb: 


Q. Mrs. Bradshaw, where did you say this telephone 
was? <A. In the Colonel’s office, Colonel McCutchen’s. 

Q. In whose office? A. Colonel MeCutchen’s office. 

Q. The call could have been made from that phone on 
either occasion; couldn’t it? A. No. There was a con- 
ference room back at the end of the hall. 

Q. Yes. A. Now, if I were in that conference, there was 
no telephone back there. 

Q. Yes. A. And I couldn’t have made the call from back 
there. 

Q. But couldn’t he have left the room? A. I remember 
placing the call. 

Q. Yes. A. At a conference, and I remember the con- 
ference being in Colonel McCutchen’s office. 


= * * * * * * * * * 


[Tr. 714] Q. Well, let me ask you this, Mrs. Bradshaw. 
Is it your testimony that your memory is better now than 
it was in 1957 about this? A. I think it is. 

Q. Who refreshed it? A. No one. 

Q. Mr. Leonard? A. No, I haven’t seen Mr. Leonard. 

Mr. Robb: All right, thank you. 
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Redirect Examination 
By Mr. Leonard: 


Q. What was your condition—if you will excuse my asking 
—in 1957? A. I was very very sick. I had been in the 
hospital for three months; and they subpoenaed me for my 
deposition; and I came against my will. 
Q. Were you about to have a baby at that time? A. Yes. 
Mr. Leonard: That is all. 


[Tr. 715] Recross Examination 
By Mr. Robb: 


Q. Mrs. Bradshaw, I don’t mean to persist, but you 
weren’t treated discourteously or anything like that on 
that occasion; were you? <A. No, no, but I hadn’t had 
ample time to remember everything, either. 

Q. I see. As a matter of fact, you were asked several 
times about this telephone call, weren’t you, during the 
course of that deposition? A. I think I was. 

Q. Pardon? A. I think I was. 

Q. Let me read to you again from the deposition, at 
Page 17, and ask if you remember these questions and 
answers: 


“Question: Can you remember when you made this call 
for Mr. Hauck to Philadelphia in relation to the time of 
your taking the notes of the conference, if it happened on 
the same occasion? 

*¢ Answer: No, I don’t. 

“<Question: Do you recall anything about the nature of 
the call, itself? 

‘‘Answer: No, I don’t. 

(Tr. 716] ‘‘Question:?’— 


A. I didn’t— 


Q. ‘‘Question: Did Mr. Hauck actually talk on the tele- 
phone, do you remember? 
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‘¢ Answer: I think he did. I think he took the call in 
Colonel Davis’ office.’’ 


Do you recall giving that testimony? A. (Witness nods 
assent.) 

Q. Was that true? A. To the best of my memory there, 
it was. 

Q. Now I will ask you if you were asked these questions 
and made these answers: 


“Question: Did you, yourself, talk to Mr. McShain or to 
his secretary? 

“‘Answer: I think probably our operator did that. 

“‘Question: And you believe Mr. Hauck spoke on the tele- 
phone in the conference room, itself? 

“Answer: No. It was in—I think he took the call in 
Colonel Davis’ office, which is adjoining.”’ 


Do you remember those answers? <A. Yes. 
Q. Were those true? [Tr. 717] A. Yes. What I am 


referring to— 
The Court: Wait just a minute. 
The Witness: Exeuse me. 


By Mr. Robb: 
Q. Do you recall these questions and answers: 
‘““By Mr. Murray: 


‘‘Question: But this room we have spoken of as a con- 
ference room is Colonel MeCutchen’s office? 

‘‘Answer: His office. 

“«Question: In which there was a table and that is where 
the conference was held? 

“Answer: Yes. 

“Question: Did you put the call in to Philadelphia from 
Colonel Davis’ phone? 

“¢ Answer: No, I probably did it from my desk. 

“‘Question: And was it you, if you remember now, was 
it you that informed Mr. Hauck the call was ready? 


‘‘Answer: Yes. 

“Question: You did? 

“‘ Answer: Yes. 

“Question: Did he go into Colonel Davis’ office? 
[Tr. 718] ‘‘Answer: Yes. I think I proceeded and pushed 
the extension it was on, so he could take the call. We had 
three extensions on our phone. 

“Question: Of course, you then immediately got out of 
his office? 

‘‘Answer: Yes. 

‘‘Question: Colonel Davis’ office? 

““Answer: Yes. 

“Question: Did you then go back to your desk? 

*¢ Answer: I don’t know.”’ 


Do you recall those questions and answers? A. Yes. 

Q. Your answers were true, of course? A. They were 
as far as I could remember it then. 

Q. Yes. A. As I state again, I was very very ill when I 
made that deposition. 

Mr. Robb: That is all. Thank you. 


Redirect Examination 
By Mr. Leonard: 


Q. You started to make a further answer. Was there 
anything you wanted to complete on that, Mrs. Bradshaw? 
A. No, except that I wanted him to know that there [Tr. 
719] were two conference rooms. When I was saying there 
wasn’t a telephone in the conference room, I meant in the 
conference room in the back of our building. 

Q. The other conference room that you referred to is 
what? A. In the back of the building. 

Q. What is the other? A. There was one conference 
room in Colonel McCutchen’s office. 

Q. I see. Now, do I understand that where you put the 
call in, and where the call was taken were two different 
places? In other words— A. Colonel McCutchen’s office, 
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his desk, and conference room were in the same room. 
Colonel Davis’ room was adjoining, just an outer office, 
adjoining that. 

Q. Was there a bridge between the phones, or something, 
or did you just tell the operator to put it on another phone? 
A. Yes. I put it in Colonel Davis’ office. They were all 
on the same line. 

Q. Do you have a memory of Mr. Hauck leaving the room 
and going to Colonel Davis’ office? A. Yes, I do. 

. ° °* * * * * * & * 


(Tr. 720] Direct Examination 
By Mr. Leonard: 


Q. Mr. Dorr, will you give us your full name and address, 
please? A. Philip C. Dorr, D-o-r-r. 

Q. Your address? A. Mt. Rainer, Maryland. 

Q. Where are you employed, Mr. Dorr? A. Washington 
District Corps of Engineers. 


Q. Where are you located at that work? A. First and 
Douglas Streets, Northwest. 

Q. Were you located there in the fall and summer of 
1951? A. I was stationed at Fort Ritchie or Camp Ritchie. 

Q. Would you give me for a moment some of your back- 
ground in connection with your work with the Washington 
Corps of Engineers? A. I commenced as a party chief on 
surveys; went from that to river and harbor— 

[Tr. 721] Q. Tell me when. A. 1920. 

Q. 1920. A. Went from that to various stages of river 
and harbor work, dredging, and so forth. Then about 1940, 
put on military construction. That was a great majority 
of my time since that date. 

Q. What was the nature of your duties at Ritchie in 
1951? A. I was Assistant Area Engineer at the Camp 
Ritchie Project. 

Q. Now, when you say the Camp Ritchie Project, what 
do you mean by that? Could you give me some background 
on what this whole Camp Ritchie thing was about? A. 
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Well, the Camp Ritchie Project covered a number of 
different elements. Camp Ritchie Proper, that is the old 
National Guard encampment at Camp Ritchie, the so-called 
Primary Site, a number of satellite stations. 

Q. And as Assistant Area Engineer, what were your 
particular duties in connection with this project? A. My 
primary responsibility was liaison with the architect-engi- 
neers for the Camp Ritchie Project. 

Q. Who were they? A. Parsons, Brinkerhoff, Hall and 
MacDonald. 

Q. Where were they located? [Tr. 722] A. New York 
City. 

Q. What was the nature of your liaison with them? A. 
Probably two-phased. One was a liaison between the archi- 
tect-engineer and other Government agencies that were 
concerned in the Project; and the other was a general 
supervision of certain phases of the plants and specifica- 
tions which they were preparing. 

Q. Well, once a contract had been let at Ritchie, what 
particular functions did you perform? Did you keep track 
of it in any way? <A. During the period that I was Assist- 
ant Area Engineer, I acted for the Area Engineer in his 
absence, and undertook certain special assignments in con- 
nection with the work. 

Q. Are you familiar with the letting of the bid and the 
work done on the Ritchie Proper contract, the earlier con- 
tract? A. Ina general way, yes. 

Q. What work did it call for? A. It called for the re- 
habilitation of a large number of existing buildings, and 
the construction of a large number of new structures. 

Q. Was the contractor allowed to house and keep his 
personnel up there as part of his contract? A. I don’t 
think he did it. I think he would have been permitted 
to do so, but I am not sure. I don’t remember [Tr. 
723] the statement in the plans and specifications. 


Sd * 5 * s s * * e 
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Q. Mr. Dorr, I show you Plaintiff’s Exhibit 31, for 
identification, and ask your attention to the third para- 
graph thereof, and ask whether that refreshes your rec- 
ollection as to the availability of housing on the Ritchie 
Proper contract? A. I think that is correct. 

Q. Well now, do you have an independent recollection 
of whether housing was available? A. Housing was avail- 
able. 

[Tr. 724] Q. Messing facilities? A. It would have re- 
quired some rehabilitation. 

Q. How about place for offices, timekeepers, and so on, 
and so forth? A. Ample space. 

Q. Did the Defendant actually move personnel and equip- 
ment up to Ritchie in connection with this contract? A. The 
Ritchie Proper, yes—a field office, and moved equipment 
to the site. 

Q. And were they located there at Camp Ritchie? A. 
At Camp Ritchie. 

Q. Can you give us some idea of what they had there by 
way of forces and equipment? A. They had a field office 
with a staff of clerks, timekeepers, and so forth. I presume 
the field force were up to several hundred. 

Q. What is your best judgment on how many people they 
had? A. They had a number of subcontractors working 
there at the same time. 

Q. In other words, you couldn’t distinguish between 
the two? A. Except in a general way, that is all. 

Q. And was their equipment up there? A. They had 
some of their equipment, I am sure; [Tr. 725] subcon- 
tractors also had equipment. 

Q. Now, did you ever see Mr. McShain up there? A. 
I don’t remember seeing Mr. McShain at Camp Ritchie 
at the time. 

Q. What time are you referring to now? A. That is, 
during the Camp Ritchie Proper work. 

Q. Did you see Mr. McShain at Camp Ritchie at any 
later time; if so, when? A. I saw him once when he came 
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up with Mr. Hauck to view the site of the Primary Site 
Project. 

Q. When was that, Mr. Dorr? A. That was in Sep- 
tember 1951. 

Q. About when in September? A. I don’t remember the 
date. I do have a notation in a year book that states it 
was the 27th or 29th of September. 

Q. Somewhere toward the end of September? A. End 
of September. 

Q. Now, tell me about that visit, if you recall? A. 
Colonel Kline, the Area Engineer, was absent on that day. 
Accordingly, it was my responsibility to take any contractor 
around the job, the job site of the new project. 

Mr. McShain and Mr. Hauck came to the office up there 
in a chanffeur-driven car. I went with them for a drive 
around that area, pointing out the various elements a con- 
tractor would be interested in. 

[Tr. 726] The Primary Site is about five miles distance. 

Q. Tell me whzt some of the elements were you pointed 
out, if you can recall? A. Well, the main highway, of 
course, a branch railroad which passed within about two 
miles of the Primary Site. 

Q. Was this of importance to a contractor? A. Great 
importance. The railroad and also the highway. Also, at 
the job site, the access facilities to the site, itself. It is 
some quarter of a mile off Route 16. 

Q. The site was a quarter of a mile back from the high- 
way? A. Approximately. Some appreciable distance back, 
and I would guess a quarter of a mile, perhaps a third of 
a mile, something like that. 

Q. Did you show them anything about the tunnel, itself? 
Were they interested in that? A. I don’t think they went 
in. It was a very muddy job. You would have to be 
really prepared to wade in the mud and wear a raincoat 
if you went in. 

Q. What did it look like? I don’t think any of us have 
formed a picture of it. Was it a big hill with a hole going 
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down? Just what was it? A. On the side of the mountain, 
the tunnel, itself—the mountain is wooded. Around the one 
tunnel particularly there are a number of shacks. <A big 
transformer station. [Tr.727] There is a big compressor 
station. 

Q. How big was the entrance? A. About thirty-two feet 
wide and twenty-six feet high. 

Q. Did they have any tracks or anything running in and 
out? A. No, just the roadway. 

Q. Just the roadway. This was the one you say was so 
muddy? <A. They are both of them muddy. 

Q. On this visit, did Mr. McShain and Mr. Hauck say 
anything to you, and if so, which of them, and what? A. 
They asked some questions. I do not remember the spe- 
cific questions. I very clearly remember that Mr. MeShain 
showed a lot of interest in the physical aspects and condi- 
tions around the job. I remember particularly he leaned 
forward in his car, looking out the window as some things 
were pointed out. 

Q. Did you ever see him up there again? A. No, sir. 

Q. Did you attend the pre-bid conference on the Ritchie 
Primary Site? A. I have no recollection of attending that, 
no, sir. 

Q. When did you first learn about the bids on Ritchie 
Primary; or did you attend the opening of bids on the 
second of October? [Tr. 728] <A. I don’t think so. 

Q. You have no memory of that? A. I have no memory 
of that. 

Q. When did you first learn about this? What was your 
next contact with the matter? A. I heard from Colonel 
Kline, the Area Engineer. I think they were phoned up to 
him or else he had them with him. I don’t know. He may 
have attended the bid opening. 

Q. Where was Colonel Kline located, physically? A. He 
lived at Camp Ritchie. 

Q. And you lived up there, too? <A. I lived up there, too. 
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Q. You say Colonel Kline had these bids with him? A. 
He knew the amounts of the bids. I don’t remember 
whether he had them, an abstract, or—an abstract had not 
been prepared at that time, I don’t think, but he knew the 
amounts of them when he told me about them. 

Q. Do you recall about when this was? A. Undoubtedly 
the next day. It could have been that afternoon. No, it 
must have been the next day. 

Q. Were you asked to attend any meeting in connection 
with those, or were you asked to attend any meeting in 
connection with any other phase of this work at that time? 
A. I was instructed to attend a meeting in October after 
the bids were opened. 

[Tr. 729] Q. And who so instructed you? A. It came 
from Colonel McCutchen’s office. May have been from him, 
personally, or from his secretary. 

Q. What was the basis of those instructions, if you know? 
A. It was to attend a conference with McShain’s repre- 
sentatives concerning the bids and the job at Ritchie, the 
Primary Site job at Ritchie. 

Q. What kind of a conference was it to be, as far as 
you know? A. I don’t remember any statement about ex- 
actly what it was to cover, except to give the opportunity 
to discuss any phase of the work which might be in ques- 
tion. 

Q. Now, were you the man at that conference who was 
familiar with the actual site and the problems on the site? 
A. That is correct. Colonel Kline was out of the area. 

Q. In the ordinary course, he would have attended? A. 
He would have attended. 

Q. Rather than you. Who was present at that meeting? 
A. Colonel McCutchen presided. Mr. Hauck and Mr. Tip- 
pett sat together; and I think there was a third one. I do 
not remember him specifically. 

Q. Who was there on the Government’s side? A. I re- 
member Colonel Ellis, and I am not sure—there [Tr. 
730] were others that I am rather hazy about. 
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Q. Well, Colonel MeCutchen was there, and you, and 
Colonel Ellis. A. And Mr. Hauck and Mr. Tippett, I know 
specifically. 

Q. If I suggest Colonel Davis, does that refresh your 
recollection? A. I can’t say I remember his being there. 

Q. Was Colonel McCutchen’s secretary present, as you 
remember it? A. Yes. 

Q. Was she at the table with the rest of you? A. No. 
She had a desk right near the door of Colonel McCutchen’s 
office where the conference was held. 

Q. Now, did you take part in the discussion that went 
on? <A. I don’t remember specifically. Most all discussion 
was on the part of the McShain representatives and Colonel 
McCutchen. 

Q. What did they discuss? A. Mr. Hauck was the 
spokesman for the McShain representatives. They were 
given the opportunity to bring up and comment on any 
questions at all they had regarding their proposal, or the 
job conditions, or anything relating to it. 

Q. How was that indicated to them, as best you know? 
A. I don’t remember specifically what Colonel McCutchen 
[Tr. 731] said. I know he threw it open for them to dis- 
cuss or bring up what they wished. 

Q. Do you recall any specific discussions about any 
items of the bid or any items of the work? A. There were 
a number of items discussed or brought up by Mr. Hauck. 

I remember he brought up a labor situation. He raised 
a question. 

Q. What situation was that? A. Labor. About a cer- 
tain scarcity of labor on the Camp Ritchie job, itself. They 
were having some difficulty in fully manning their job; 
that is, particularly subcontractors. I know on plumbers— 

Q. Was that true as to the previous one? A. Sir? 

Q. Was that true as to the previous contract, as well? 
A. That was the Camp Ritchie Proper job, the one under 
contract and under way at that time. 
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Q. Was that the same labor problem they were dis- 
cussing at this meetng? A. They were relating the diffi- 
culties they were having there as to what they might have 
on this new job. 

Q. Do you recall whether the Engineers promised to 
give them any help on this thing? A. My memory simply 
is that they stated they would do [Tr. 732] what they 
could but made no promises or statements of what could 
be done. 

Q. Did they talk about any other features of the work 
that you can think of? A. The question of the so-called 
haul road that extends from this Route 16 to the Primary 
Site that I referred to a few minutes ago as being a quarter 
to a third of a mile in length. 

Q. Who had put that in? A. That was put in by a previ- 
ous contractor and was then in use by that contractor. 

Q. Who was the contractor? A. The S. A. Healy Com- 
pany. 

Q. What was he doing? A. Excavating. 

Q. And this road ran from the highway you described 
over to this large opening? A. That is correct. 

Q. And what was the interest of the Defendant in that 
road? A. That a road—that that road was essential to 
prosecute the work. 

Q. Why wouldn’t it be available to the McShain Com- 
pany? A. Because the contract did not provide or did not 
say it would be available; and also, on the previous con- 
tract, [Tr. 733] it required the S. A. Healy Company 
to remove that road. 

Q. In other words, Healy had to take it out? A. That 
was in his contract. 


Q. Do you recall any other subjects that were taken up 
at that time? A. I recall very specifically one other sub- 
ject, and that is that Mr. Hauck stated—I think these are 
about the exact words, although I couldn’t be too positive 
since ’51—I think our concrete price is too low. 
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Then Mr. Hauck and Mr. Tippett spent some appreciable 
period of time examining work papers which they had with 
them. It seemed to be the ordinary bid papers that con- 
tractors use in making up bids. And they discussed among 
themselves for quite a little bit there this question. And at 
the close of that period there, Mr. Hauck said something to 
the effect—I don’t remember if these are the exact words— 
I still think our price is low but maybe we can make it. 

Then he passed on to something else; and that is the 
last specific thing I remember about the discussions there 
at the table. 

Q. Now, what was the termination of the meeting? What 
[Tr. 734] was done and who did it? A. After Mr. Hauck 
had had all the opportunity and all the time he wished 
to discuss or bring up any questions, Colonel McCutchen 
made a remark to this effect: Well, how about it? Are 
you ready to take it? Something like that. 

And Mr. Hauck at that time said: I will have to talk to 


Mr. McShain. 

Q. Did he? A. Well, the offer was made to put through 
a telephone call for him for Mr. Hauck. Mr. Hauck went 
into a little adjoining room. And some, oh, I would think, 
ten minutes or so later, came out, stating words to this 
effect: We will take it. Itisa job. Or something like that. 


. * * * * * * * * * 


[Tr. 735] Who did what then? A. That concluded the 
actual meeting in Colonel McCutchen’s office. They moved 
out, like all of us did, moved out into the space outside, a 
big open space outside, where the receptionist usually sat, 
standing around there. And at that time a paper which I 
understood was the notice to award and to proceed was 
handed to Mr. Hauck. 

Q. Who did that? A. I am not sure, but Colonel Mc- 
Cutchen or maybe Colonel Davis. Mr. Hauck said that 
he would take it to Philadelphia, not to mail it. 


° ° * * * * * * * * 
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(Tr. 736] Q. Now, did Mr. McShain have any advan- 
tages over the other bidders as far as you know? A. 
We felt he did, because he had an established field 
office at Camp Ritchie. He was well acquainted with the 
subcontractors and the business agents of the area with 
regard to labor and was thoroughly acquainted with all 
the surrounding area. 

Q. Now, did you say you have been at this work for 
[Tr.737] how many years? A. This type of work I would 
say probably for about, at that time, probably twelve years. 

Q. Would you have said that Mr. McShain could have 
performed at the price he bid? A. My personal opinion is 
he could have, yes, sir. 

Q. Was there any housing on the second contract, the 
Ritchie primary site, allowed to the contractor? A. I 
don’t think that was offered in the bidding documents. I 
don’t remember specifically. 

The Court: The witness has said he doesn’t remember, 
Mr. Leonard. 


By Mr. Leonard: 


Q. From Defendant’s Exhibit 7, a transcript of pro- 
ceedings of the pre-bid conference on September 6, 1951, 
Mr. Caldwell from the floor says: 


‘¢Colonel Kline, will housing facilities be available, as 
they were in the other contract, in this instance?’’ 

‘¢Col. Kline: I would say no.”’ 

‘‘Mr. Douglas: In this outline it says they will not be 
available.’’ 


Q. Was having housing an advantage, Mr. Dorr? A. It 
could have been if you had to import labor. 

Q. And where would labor normally have lived if they 
(Tr. 738] came from Baltimore or anything like that? 
Would you have to put up shacks for them or would they 
take care of themselves or what is the standing operating 
procedure in such cases? A. Some of them, I think, drove 
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back and forth from Baltimore. Otherwise, they would live 
around the communities somewheres. 

Q. Do contractors furnish quarters for their personnel? 
A. Not normally in a contract of that size and location. 

Q. What does a contractor use for his timekeepers, his 
supervisors, and general office facilities at a site like this? 
A. You mean, by way of housing facilities? 

Q. Well, to put up his offices, to keep his papers, his books 
his records. A. Well, he usually puts up temporary frame 
buildings, especially for timekeepers and clerks and pur- 
chasing agents and so forth. 

Q. Now, in this case, did Mr. McShain already have 
those? A. He had them all at Ritchie, Camp Ritchie 
proper. 

Q. Now, do you have any memory whether or not Mr. 
Hauck visited Camp Ritchie on the 11th of October, 1951, 
the day before your meeting? [Tr. 739] A. I have no 
memory at all he was there. He might have talked with 
Colonel Kline in connection with Ritchie itself. I don’t 
know. 


Q. Mr. Dorr, I show you Plaintiff’s Exhibit 32 for Iden- 
tification which purports to be a sheet for Thursday, Oc- 
tober 11, 1951, off a calendar pad and ask if that refreshes 
your recollection independently of the document itself. A. 
I don’t remember it specifically. We made many trips 
to Ritchie, and nothing stands out on that day. 

Q. By the way, whose handwriting was that on Plain- 
tiff’s Exhibit 32 for Identification? A. Mine. 

Q. Did you make this? A. Yes, sir. 

Q. What was it? A. I have a year book that I drop 
in notations from time to time like that. 

Mr. Leonard: I offer Plaintiff’s Exhibit 32 in evidence. 
(Tr. 740] Mr. Robb: I have no objection, Your Honor. 

The Court: The exhibit will be admitted. 


(Plaintiff’s Exhibit 32 for Identification was received in 
evidence and marked Plaintiff’s Exhibit 32.) 
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Mr. Leonard: Ladies and gentlemen of the jury, this 
is a page off a calendar pad, in which the witness has stated 
is in his handwriting— 

The Court: Keep your voice up. 

Mr. Leonard: It says: ‘‘Trip through buildings being 
rehabilitated at Ritchie, also by Comm. Buiding.’? What 
is that? 

The Witness: Communications Building. 

Mr. Leonard: ‘‘Quality of work generally good. P. 
Hauck, S. Coffman in for conference.’’ 


By Mr. Leonard: 


Q. Who is Coffman? A. He was our general superin- 
tendent, Coffman. 

Q. When you say our— <A. McShain’s general superin- 
tendent. 

Q. On the prior job? A. On Ritchie itself, yes, sir. 

Q. On that prior job at Ritchie, Mr. Dorr, No. 833, did 


this defendant ever make a claim for the partial termina- 
tion which occurred in early November? A. I don’t remem- 
ber whether a formal claim came in. [Tr. 741] The ad- 
ministrative phases of all that were handled at the Wash- 
ington District Office. 

Q. Did you know anything about the termination itself? 
A. Yes. I was very active in the termination itself. 

Q. Tell us what you did about it. A. I arranged for an 
inventory of all the materials on the site. We discussed 
with Mr. Hauck about cancelling orders, diverting ship- 
ments of lumber, and things like that, and he did an excel- 
lent job diverting fifteen or twenty carloads of lumber. 
We had an active record of all the equipment at the site. 
We had an active record of the exact status of work in 
all the different buildings at the date of the partial termi- 
nation. 

Q. And what was the result of all this activity on your 
part and your discussions with Mr. Hauck? A. That 
formed a basis of negotiations with representatives of 
Mr. McShain and the termination settlement. 
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Q. And did you arrive at an agreed amount which both 
of you agreed to? <A. Yes, sir. 

Q. Mr. Dorr, I show you Plaintiff’s Exhibit 24 in evi- 
dence and ask if that is the agreement which you have just 
referred to. A. That is the agreement reached, yes, sir. 


e ° ° * ° * . * * * 


[Tr. 742] Q. Mr. Dorr, I show you Plaintiff’s Exhibit 
33 and ask whether you have seen that before or received it 
at the time? A. I don’t remember seeing this specific letter. 

Q. Does that correctly express what you understand to 
be the agreement you came to on the termination of 833? 
A. I don’t remember the specific figure. I know it was 
over two million dollars. 

Q. Does that sound approximately correct there? A. 
Yes. We did arrive at a definite agreement on the price. I 
know that. 

Mr. Leonard: Ladies and gentlemen of the jury, this is a 
letter from Paul S. Fry, authorized representative, (Tr. 


743] John McShain, Inc., to the District Engineer, Febru- 
ary 15, 1954. 


‘“With reference to our settlement proposal for work 
accomplished under our contract DA-49-080-engineering- 
833 at Fort Ritchie, Maryland, this letter constitutes ac- 
ceptance of the negotiated total of $2,265,100 in full settle- 
ment of all claims thereunder. 

«‘There is no exclusion to the finality of this settlement. 

“Respectfully submitted, John McShain, Inc., Paul S. 
Fry.” 

By Mr. Leonard: 


Q. Mr. Dorr, do you have anything to do with Govern- 
ment estimates, Government planning estimates or other 
types of Government estimates? A. I have considerable 
to do with estimating. I review a lot of estimates. In some 
special cases, claim cases and so forth, I make estimates. 


o * °* * -_ * * * . * 
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(Tr. 745] Q. Plaintiff’s Exhibit 30 was prepared by you, 
Mr. Dorr? A. I don’t know. It might have actually been 
put together by one of the boys in the office, but the changes 
in that from the first estimate, one prepared by the archi- 
tect-engineer, were the result of a discussion by Colonel 
Kline and myself relative to some of the unit price items 
at the, that the architect-engineer had used. It was based 
on our experience, should be changed, and I am sure 
that is the reason why the final figure there is different 
from what the architect-engineer had originally. 

Q. Now, in making up these estimates, Mr. Dorr, what 
(Tr. 746] contractor does the architect have in mind? A. 
Just an average contractor from anywheres. 

Q. One located at the site at the time? A. No, sir. 

Q. Does he try to draw an average between all con- 
tractors or is it some sort of average person or average 
contractor or what? A. I think that is the normal inten- 
tion, yes, sir. 

Q. Now, what purpose does it serve to have this sort 
of Government estimate, what is the reason for it? A. 
It is some standard by which you can evaluate or get a 
general idea of the fairness of the proposals which are 
made by contractors. 

Q. Now, if bids are higher than Government estimates, 
does that make any difference? A. Pardon me. Would you 
repeat that, please? 

Q. Does it make any difference when bids are higher 
than Government estimates? A. We can’t make an award 
as far as the local office is concerned if they are too high. 
Within a certain limitation we can. If it gets beyond 
that, it requires the action of higher authorities. 

Q. And that limitation is made on the Government esti- 
mate? A. Yes, sir. 

(Tr. 747] Q. And that wouldn’t apply to any bids that 
came in under the Government estimate? A. No, sir. 

Q. Mr. Dorr, in connection with that settlement of 833, 
did you meet Mr. Fry? A. A number of times, yes, sir. 
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Q. What was his function? A. He seemed to be the 
actual negotiator for the McShain organization. 

Q. He is the one that carried on the negotiations with 
you? A. I wouldn’t say he took all of them, but he was 
there for at least a good many of them. 

Q. At least he knew the figures? 

The Court: Don’t testify, Mr. Leonard. 

By Mr. Leonard: 

Q. Did he indicate any familiarity to you with the figures 
of the McShain organization? A. He had sufficient work- 
ing knowledge there in order to negotiate. He was ac- 
quainted with the physical things we are talking about. 
They had their own cost figures. A settlement like that is 
primarily cost plus an evaluation of inventory and certain 
things like that. 

* a . * * s * . * * 


(Tr. 749] Cross Examination 


By Mr. Robb: 


Q. Mr. Dorr, I believe you said that the Government 
estimate of $9,453,075 which appears on the summary of 
bids was prepared by Parsons, Brinkerhoff, Hall? A. Yes, 
sir. 

The Court: Just a minute. What is the proper name? 
The Reporter didn’t understand. 

Mr. Robb: I thought it was Parsons, Brinkerhoffi— 

The Witness: Hall, and MacDonald, four of them. 

Mr. Robb: And MacDonald. 


By Mr. Robb: 


Q. In New York? A. Yes, sir. 
(Tr. 750] Q. They are the architects and engineers that 
prepared the plans and specifications? A. Yes, sir. 

Q. Is that a very large and famous firm? A. It is large 
and very well known, yes, sir. 

Q. And thoroughly reliable? A. Yes, sir. 
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Q. Thoroughly competent? A. Yes, sir. 

Q. Did you work with them in the preparation of that 
estimate? A. No, sir. 

Q. Would you say, Mr. Dorr, whether or not that esti- 
mate prepared by Parsons, Brinkerhoff, Hall and Mac- 
Donald was a fair and reasonable price for this work? A. 
Based on hindsight, of course, it is too high. 

Q. When did you get that hindsight? A. Looking at it 
back, at the time we probably thought it might have 
looked all right. 

Q. When did you think it looked all right? A. Prob- 
ably when it first come down. 

Q. When? A. Probably when it came down from New 
York. 

Q. And when did you decide it wasn’t all right? <A. 
That is simply in restrospect of what the job actually 
cost. 

(Tr. 751] Q. My question is: When did you reach the 
opinion that this was not a fair and reasonable estimate? 
A. I don’t know. 

Q. Was it just recently? A. I don’t think I ever reached 
the opinion that it was not a fair and reasonable estimate in 
those terms. 

Q. So it is your testimony that it was a fair and reason- 
able estimate for this work? A. We thought so when it 
first came down, yes, sir. 

Q. Can you tell us anything about it that wasn’t fair 
and reasonable? 

The Court: I didn’t understand all of your question. 


By Mr. Robb: 


Q. Can you tell us any item about this estimate that 
wasn’t fair and reasonable? A. I couldn’t discuss any 
details, no, sir. 

Q. Now, I believe you said that Plaintiff’s Exhibit 30 
was the estimate of October 16 of $8,381,700. You said it 
might have been put together by some of the boys in your 
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office, is that right? A. They actually put it together. 
I don’t think I prepared it. Colonel Kline and I dis- 
cussed it. 

Q. Isee. And is it your testimony that that was a more 
accurate estimate than the one prepared by the architects 
and engineers? [Tr. 752] A. We thought so on a few 
items there based on recent experience we had had. 

Q. And you reached this conclusion within a week or 
two after the bids were opened, is that right? A. It is 
dated there. Beyond that, I wouldn’t know. There is a 
date on that estimate that you just read. 

Q. Which particular item did you eut to reach that 
$8,381,700 estimate? A. I would have to study the two 
together which I have not done. 

Q. You can’t remember that? A. I can’t remember, no, 
sir. There are a lot of items. 

Q. Did you reestimate the job in toto, the whole job? A. 
No, sir. I know we didn’t do that. 

Q. Now, Mr. Dorr, you mentioned a planning estimate. 
Is that the kind of an estimate that you make before you 
even get your plans drawn, just to figure how much it might 
cost you? A. Yes, sir. 

Q. Now, Mr. Dorr, do you recall attending the prebid 
conference on the Camp Ritchie primary job site? A. No, 
sir. 

Q. You have no recollection of that at all? [Tr. 753] A. 
No, sir, I have not any recollection of that. 

Q. Let me read to you from the transcript which is 
in evidence as Defendant’s Exhibit 7. Colonel McCutchen 
says: 


“J would like to first introduce the gentlemen of this 
office who will be principally concerned with the Camp 
Ritchie project. 

‘First on my left is Colonel Kline who is the Area Engi- 
neer.”’ 

He gives his address and so forth. 
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‘‘Next is Mr. Dorr, seated behind the reporter, who is 
Assistant Area Engineer for the Camp Ritchie project.”’ 


That was you, was it, Mr. Dorr? A. Apparently it is. 

Q. Now, do you have any recollection of attending the 
pre-bid conference for the Camp Ritchie proper job? A. 
I don’t remember being present. 

Q. Do you have any recollection, Mr. Dorr, of attending 
any of the conferences with the McShain people about the 
contract in the first job, Camp Ritchie proper? <A. Yes, 
sir. I have a very definite impression. That is the Ritchie 
proper job? 

Q. Yes, sir, that is the first job. A. Yes, sir. 

Q. You recall attending some of those conferences? A. 
I attended one. 

Q. Attended one. Was that the final conference, Mr. 
Dorr? [Tr. 754] I wouldn’t know. 

Q. Do you have any recollection of Mr. Hauck making a 
telephone call at that conference? A. I have none, no, sir. 

Q. Could you say whether he did or didn’t? A. I have 
no recollection in that respect at all. 

Q. You mean, you cannot say one way or the other? 

The Court: The witness has said he has no recollection, 
Mr. Robb. 


By Mr. Robb: 


Q. Now, Mr. Dorr, Mr. Leonard asked you something 
about the settlement on this first contract, and I believe 
the exhibit shows that the McShain Company finally was 
paid $2,265,100. That was for the work they had done? 
A. And the termination costs of settlement, yes, sir. 

Q. The termination costs involved a rerouting of the 
lumber, cancelling the contract with subcontractors and so 
forth? A. That is correct. 

Q. And the contract was originally something over nine 
million, is that right? A. That is correct. 

Q. Coming again to this meeting of October 12th, Mr. 
Dorr, do you recall whether or not Mr. Russell was there? 
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A. I do not. I think there was a third party present but 
I don’t remember Mr. Russell. 

[Tr. 755] Q. You don’t recall Colonel Davis being there, 
either? A. I am not sure of that. 

Q. But your memory is very sharp and distinct about 
the exact words Mr. Hauck used? You said, ‘‘It is all 
right we will take it.’’ A. Yes, sir, very clear. 

Q. Now, did you say something about Mr. Hauck talk- 
ing about the scarcity of labor, Mr. Dorr? A. He com- 
mented on the difficulties they were having, which I knew 
they were having also. He commented in staffing some 
labor classes at Camp Ritchie itself at that particular time. 

Q. Do you recall that there was any discussion about the 
labor rate being fixed by the Department of Labor? A. I 
think that was commented on, yes, sir. 

Q. By the way, when Mr. Hauck made this telephone 
call that you said he made, did he go into a separate room 
to make that call? A. Yes, sir. 


Q. He left the room? A. Yes, sir. 
Q. While you were there? A. Yes, sir. 


[Tr. 756] Q. Is it your testimony, Mr. Dorr, that the 
McShain organization could have performed this second 
contract at the price shown in their bid? A. I think so, 
yes, sir. 

Q. Did you base that upon some estimate you had made 
and opinion? A. Well, that is based primarily on what it 
cost on another job, under another contractor. 

Q. What contractor? A. George A. Fuller Company. 

Q. When was that contract let? A. I think it was April 
1952. 

Q. How much was it? A. I don’t remember the exact 
figure. I don’t have it. 

Q. Was it more or less than the McShain bid? A. Some- 
what more. 

Q. How much? [Tr. 757] A. I don’t know. I don’t 
have the figures here. I haven’t reviewed them lately. 
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Q. Wasn’t it almost $400,000 more? <A. I think that was 
the final figure arrived at. 

Q. And from that you conclude now that McShain could 
have performed this contract for $400,000 less than Fuller, 
is that right? A. I will have to answer that this way, if it is 
permissible. I think he could have performed. I don’t 
know how much money he would have made. 


° o ° * ° ° ° ° ° * 


Q. I will ask you again, was that opinion which you 
have stated based upon any estimate of the reasonable cost 
of this work which you had made? <A. No, sir. 

Q. Now, I believe you testified, Mr. Dorr, that there 

were certain advantages Mr. McShain had in knowing the 
labor? A. Knowing the labor market, source of labor, and 
so forth. 
(Tr. 758] Q. Is it your testimony that none of the other 
contractors had those advantages and that knowledge? <A. 
One other contractor had probably that in part, one of them, 
one other contractor that was working up there bid as a 
joint venture. I think the next thing I believe he did. Iam 
not sure. 

Q. Weren’t all these contractors—well, I will use the 
word distinguished contractors? A. All well known con- 
tractors, yes, sir. 

Q. Let me ask you whether or not your opinion about 
McShain’s ability to perform this contract was based in 
any way upon the fact that he had the first job going at 
Ritchie? A. I think he had the ability to perform it irre- 
spective of the other job, but having the other job right 
there gave certain advantages without question. 

Q. Very substantial, didn’t it? A. Everything is rela- 
tive. It was to a certain extent, not a major element, 
though. 


» * * * * * 
([Tr.771] The Court. He may. 

At the close of the Court’s session on November 30th the 
plaintiff moved for a directed verdict and moved to strike 
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various defenses, in several motions which encompassed 
the defendant’s first, fourth, fifth, sixth, seventh and eighth 
defenses. The Court reserved ruling upon these motions, 
under Rule 50-B. I did so in order to allow myself the 
time to again review the transcript of the supplemental 
pretrial proceedings held before Judge Holtzoff on Novem- 
ber 5th. 

The Court has again reviewed this transcript. I refer 
counsel to page 16 of this transcript where Mr. Leonard, 
in addressing Judge Holtzoff, says, ‘‘The defendant has 
contended now, ever since April of 1957, that you did bring 
back into the case every defense that had previously been 
stricken by the Court.”’ 

The Court answered, ‘‘I did.’’? He then proceeds to give 
the reasons why he ruled as he did, apparently in a pretrial 
hearing before him. 

I am not sure that if that question were presented (Tr. 
772] to me I would rule in the same manner. But I believe 
there must be some finality in these rulings, and in the in- 
terest of efficient judicial administration I am going to 
adopt Judge Holtzoff’s ruling, because of my basic philos- 
ophy that these rulings should become the law of the case 
in which they are made. We have an unfortunate policy of 
treating many of these motions not as swinging but as re- 
volving doors, and they never seem to stop spinning. So 
that in the interest of finality I will interpret J udge 
Holtzoff’s ruling as it literally seems to require interpre- 
tation, that is, that any previous motions which struck cer- 
tain defenses were set aside, and all defenses were read- 
mitted to the case. 

Upon this basis the Court will deny the plaintiff’s vari- 
ous motions to strike the enumerated defenses. The Court 
will also strike the plaintiff’s motion for a directed verdict. 

I might say in amplification of these rulings that I be- 
lieve it would be to the best interests of all parties if the 
Court ruled as a matter of law upon these various defenses 
upon their merits. I think counsel would acquire a finality 
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by such rulings that might be abrogated if the Court were 
to act merely upon a motion. 

That disposes of the motions pending before the Court. 

The Court proposes, in connection with its anticipated 
discussion of prayers to be submitted by the plaintiff 
[Tr. 773] and the defendant, that the Court will invite the 
guidance of counsel as to the specific questions which are 
to be submitted to the jury. It seems to me that a number 
of the defenses in this situation are equitable, but I think 
we should have a concurrence in the factual questions which 
are to be submitted to the jury. I tell you this now in 
order that you can be giving some thought to the questions 
which the Court will ultimately propound to you. 


Mr. Leonard. Your Honor, before the jury is brought in, 
may I first note the plaintiff’s objection to the Court’s 
ruling? 

Secondly, the plaintiff would in this case—or should I 


say plaintiff’s counsel, is not entirely clear, that the ruling 

of the Court is based upon the ruling of Judge Holtzoff, 

and that the latter is a ruling of law on these defenses. 
The Court. That is the Court’s ruling. 


{Tr. 774] Direct Examination 
By Mr. Klein: 


Q. State your name, please A. Raymond W. Ewell. 

Q. Where do you live, Mr. Ewell? A. 906 Southern 
Randolph Street, Arlington, Virginia. 

Q. What is your occupation? A. I am a professional 
estimator and construction cost [Tr. 775] analyst. 

Q. Who is your employer? A. I am self-employed, I 
am a partner in the firm known as Construction Cost 
Analysts. 

Mr. Robb. I am sorry; I didn’t get the name. 

The Court. Construction Cost Analysts. 
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Q. How many partners are in that firm? A. Two. 

Q. And is that in Washington? Is the firm located in 
Washington? A. Suite 620, 1129 Vermont Avenue, North- 
west. 

Q. Could you please tell the Court something of your 
experience in contracting and engineering and estimating? 
‘A. I was raised in the construction business. My father 
was a general contractor until his death about eight years 
ago. I worked throughout the summers and through high 
school on his jobs. 

At 18 I was admitted into the carpenters’ union as a 
journeyman carpenter, and constructed my first building 
at that particular time, which I designed and built, as 
foreman. 

I studied for my AB at William & Mary. I studied for 
my BS in civil engineering at VPI, with further work at 
George Washington University and Cornell University. 
And I have taken some special courses which were not for 
credit in [Tr. 776] mechanical and electrical engineering. 

Q. And did you receive the degrees from the universi- 
ties? A. Yes. 

Q. What is your work as construction cost analyst? 
Briefly what do you do? A. We work solely on a contrac- 
tual basis with architects, engineers, Government agencies, 
general contractors or subcontractors, and surety com- 
panies. Our work, the majority part of our work, is to 
take plans and specifications, study those and estimate the 
cost of what a particular project that is depicted in those 
plans and specifications will be. 

Q. Then am I to understand that your primary occupa- 
tion is, as the name of your firm suggests, analyzing con- 
struction costs? A. That is correct. 

Q. Could you mention, please, briefly some of the recent 
estimates you have made up in your work? A. Last week 
I completed for the architectural firm of Justement, Elam, 
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Callmer and Kidd a $11,000,000 project at the D. C. Gen- 
eral Hospital for the District of Columbia. 

The month before that I completed a $135,000,000 project 
for the firm of Rowe, Beach and Associates, who were doing 
this work for the Department of Defense. 

I am at present working on the Dulles International 
[Tr. 777] Airport for one of the contractors who is bidding 
that job, which goes in on the 17th. 

Q. Do these architect-engineer firms ask you to submit 
these bids, or do you take it upon yourself to submit them 
to them? Or how does it work? A. No. They come to 
us and ask us to figure these jobs. As a matter of fact, 
we have not been out and solicited any form of business 
since we have been organized. 

Q. Is there any concrete involved in these buildings that 
you are estimating? A. The Department of Defense job 
had a little over $14,000,000 worth of concrete. The con- 
crete in this job just completed last week for D. C. General 
Hospital, that will have approximately $4,000,000 worth of 
concrete in it. 

Q. Is the Army Corps of Engineers your client directly? 
A. No. 

Q. You work through the architect-engineers who are on 
a contractual basis with the Army? A. That is correct. 
I have done work for the Corps of Engineers as a general 
contractor myself in days gone by. 

Q. Could you tell us something about your days gone by, 
please, very briefly? A. The last contract I had for the 
Corps of Engineers was a three and a half million dollar 
project at Oceana, Virginia, which was reinforced concrete 
construction of eight [Tr. 778] three-story barracks and 
one subsistence building which covered approximately an 
acre of ground. 

Q. When you say you had that, what do you mean? A. 
I was a partner in a firm known as Regent Contracting 
Company at that time. The contract was issued to myself 
and three other partners, trading as Regent Contracting 
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Company. I was in charge of the construction, handled the 
estimating, and any negotiations with the Government at 
the time. 

Q. Have you ever headed your own contracting firm? A. 
Well, I did work for years as Raymond W. Ewell, General 
Contractor. And then I still am, although the firm is now 
gone, president of Old Dominion Construction Engineering 
Company, Incorporated. 

Q. Has Old Dominion ever done any sizable jobs? A. 
The largest job which Old Dominion has done was, as Old 
Dominion, was about a million eight. 

Q. A million eight? That was the cost of the building ?— 
A. Yes. 

Q. —of the construction? Have you ever estimated tun- 
nel construction, sir? A. The only tunnel construction 
which I have estimated as tunnel construction was the cost 
of a tunnel which was erected near Fort Leonard Wood, 
Missouri. And I also super [Tr. 779] vised the installa- 
tion of that tunnel. 

I estimated certain costs on the tunnel which goes across 
Hampton Roads to Newport News, for contractors who 
were bidding that job. 

And I am consultant on the proposed $400,000,000 project 
that will go across to Cape Charles from Little Creek, at 
Norfolk. 

Q. When you say consultant, a consultant for whom? A. 
At present with the corporation which has been set up to 
handle this. It started out for the ferry corporation first, 
and then was handled by the State Highway Commission 
from there on. 

A separate corporation will be formed to handle the ac- 
tual construction and bonding. They will be a government 
subsidiary, I assume, but will issue bonds and so forth to 
bear the cost of this construction. 

Q. The contract involved in this case was at Camp 
Ritchie, Maryland. Are you familiar with that vicinity? A. 
Yes, I am. 
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Q. Have you ever been there personally? A. Yes, I 
have, 

Q. For what reason were you there? A. In 1951 I had 
occasion to go there. I was performing several contracts 
for the Army, which was coming under the USP&DO Officer 
for Maryland, who was located at Ritchie. I [Tr. 780] built 
two armories. Those contracts ran approximately $60,000 
apiece. And I also had been asked to look over the site for 
two different people who had figured on bidding on this par- 
ticular job. 

Q. Did you prepare an estimate? What job are you re- 
ferring to? There were several jobs out there at that time. 
A. This was the underground, known as the Underground 
Pentagon. 

Q. It is known as the Primary Site in this case. Is that 
what you are referring to? A. Yes. 

Q. Are you familiar with the firm of John McShain, In- 
corporated by reputation? A. Yes, I am. 

Q. Have you ever written any books, Mr. Ewell, on con- 
struction? A. I have—we hope it will come out for publi- 
cation in approximately six months—a book on estimating 
costs, which is designed primarily for the use of estimators 
who work for general contractors and for architects and 
engineers. 

Q. Is this a textbook or reference book or what? A. Well, 

I imagine that you would call it particularly a reference 
book, in that anyone who uses it must necessarily refer to it. 
It will contain tables showing various shortcuts, that have 
been proven, to estimating. 
[Tr. 781] It will show how to take off a job. By that I 
mean how to examine the plans and specifications and 
determine the proper quantities and units to be used in 
arriving at a cost figure. 

Q. Would there be any such thing as standard unit prices 
listed in these tables? A. Yes, there will; but these stand- 
ard unit prices must necessarily be changed from time to 
time, and we hope that we will be able to issue a supplement 
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every two years to meet the necessary changes that are 
brought about by increase or decrease in cost of materials 
or labor. 

Q. Are you personally familiar with standard unit prices 
in this area in the construction trade? A. Yes, I am. 

Q. This book, are you writing it yourself or are you in 
collaboration with someone else? A. That is in collabora- 
tion with my partner, Dr. Reid. 

Q. Have you written any books by yourself at all? A. 
No. The concrete and the carpentry units in this book are 
entirely mine. 

Q. I see. A. Everything else is collaborated in. 


e ° s* e . ° e * * * 
[Tr. 782] Q. This is Plaintiff’s Exhibit 10 in this case, 
Mr. Ewell. It is a letter dated December 31, 1951, from 
John McShain, Incorporated, the defendant in this case, to 
the Secretary of the Army, Frank Pace. The text of it has 
been read in the record in this case. Are you familiar with 


this or a copy of it? 


A. Yes, I have seen it. 

Q. Would you say you have analyzed that letter? A. 
Yes, I have. 

Q. Have you done so in conjunction with the specifica- 
tions and addenda 1, 2, 3 and 4 for the work known as the 
Primary Site at Camp Ritchie, Maryland? A. I have. 

Q. The specifications and the addenda are Plaintiff’s 
Exhibits 1, 2, 3, 4 and 5 in this case. I ask you to tell the 
Court whether those appear to be the documents you have 
[Tr. 783] seen copies of (handing). A. Yes. 

Q. Do you feel, Mr. Ewell, you could give the Court and 
the jury an informed opinion in answer to certain ques- 
tions that I may pose to you based on those documents and 
your general experience? A. I do. 


* * * ° ° « * * ° « 
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[Tr. 800] Q. Mr. Ewell, I show you Plaintiff’s Exhibit 35 
for [Tr. 801] identification. 
The Court. Has this exhibit been offered in evidence? 
Mr. Klein. No. 
The Court. Do you intend to offer it? 
Mr. Klein. I intend to offer it, Your Honor. 
The Court. Very well. Go ahead. 


By Mr. Klein: 


Q. Can you identify that, please, forme? A. Yes. This 
has been made up from an analysis which I prepared from 
these exhibits. 

Q. Are those your figures? A. Yes, they are. 

Q. And where did you take those figures from? A. From 
the letter of December 31st, with the accompanying ex- 
hibits. 

Q. That is, Plaintiff’s Exhibit 10. 

Mr. Klein. I offer this in evidence. 

The Court. This being Plaintiff’s Exhibit No. 35? 

Mr. Klein. That is correct. 

Mr. Robb. May I ask a question about this before it is 
received, Your Honor? 

The Court. You may. 

Mr. Robb. As I understand it, this is just a compilation 
you made from Exhibit 10? 

[Tr. 802] The Witness. Yes, sir. 


Q. Mr. Ewell, will you look at Plaintiff’s Exhibit 35 in 
evidence, a large copy of which is now on the easel, and 
explain to me what the various columns mean, please? 


[Tr. 803] A. The first column, under ‘‘Ttem,’’? describes 
what the particular component is, or what the work is. 

The next item, ‘‘Revised Estimate (Exhibit 1),”’ refers 
to the exhibits sent along with the letter of December 31, 
Exhibit 1, which is the contractor’s compilation of his 
error, what he says the price should have been. 
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The ‘‘Original Estimate Quantity’’ is taken also from 
the exhibits sent along with this letter of December 31st, 
and is the contractor’s compilation of what he says his 
original estimates for these same items were. 

The next column shows the source, in other words, which 
one of these exhibits that accompanied this letter we ob- 
tained these figures from. 

And the last column shows the net difference, plus or 
minus, between the original estimate and the revised esti- 
mate in columns 2 and 3. 

Q. Mr. Ewell, do you conclude from that that—and I 
will ask what your opinion is—did the revised estimate 
substantially change quantities? A. In practically all cases 
there was no change in quantities whatsoever. In other 
words, the contractor says that ‘‘my original estimate of 
quantities was correct.’’ 

Q. In other words, in your opinion you don’t believe 
[Tr. 804] he is alleging in this letter that he overlooked 
any quantities? A. Apparently not. 

Q. Did he, however, claim a mistake in concrete, Pro- 
posal No.1? A. Yes, he did. 

Q. Can you tell me, please, as you understand it, what 
the basis of that claim of mistake was; how did he arrive 
at that mistake? A. The unit prices for labor and material 
were upped in the revised estimate over what they were 
in the original estimate. 

For example, on Exhibit 1-A he lists a price for concrete 
of $9 a yard. In the revised Exhibit 1 he lists a price of 
$12.50 a cubic yard. 

His labor is listed at $2 for labor, and he now lists it at 
$8 and a half per cubic yard. 

Q. That $9 figure that was his original figure for mate- 
rial, what components of concrete did that include? A. 
This is Proposal No. 1. 

Q. That is correct. A. And on that the Government pro- 
vided the aggregates, coarse and fine. The contractor was 
required to provide the cement and the water. 
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Q. Do I understand you then that that $9 figure was for 
cement and water? [Tr. 805] A. Yes, sir. 

Q. How does a contractor go about purchasing cement, 
Mr. Ewell? A. Where he has large quantities he will either 
go to a distributor or directly to the manufacturer of the 
cement and will enter into a contract to purchase same for 
a specified amount per barrel. 

Q. Is there a market price, an established market price, 
for a barrel of cement? A. Yes, there is. There is one fac- 
tor which ups or downs the price, as the case may be, of 
the cement, and that is freight rate, transportation. If you 
are closer to your source, you pay less, naturally, than 
you would if you were some distance away. The difference 
is solely in the freight. 

Q. You say you are familiar with the Camp Ritchie area. 
Can you tell me from your own experience approximately 
what the amount of cement for a cubic yard here would 
have cost in 1951 at that site? 


[Tr. 806] A. —roughly 82 cents times six, would have 
been $4.92. 

Q. $4.92 for the cement component. How much would 
the water component cost if the contractor had to dig a 
well?—approximately, the average amount. A. If the con- 
tractor had dug a well, he would have spent for the water 
itself approximately two cents a gallon. And in this par- 
ticular case for this type of concrete he had 40 gallons of: 
water, which would have been about 80 cents. 

Q. Eighty cents and $4.92. Is there anything we have 
left out of what the price of the material should be for a 
cubic yard of concrete? A. Not that I know of. 

Q. You say the contractor’s original price was $9. A. 
That is right. 

Q. What was his revised price? A. Twelve dollars and 
a, half. 

(Tr. 807] Q. Do you think that the $12.50 was a fair and 
reasonable price at that site at that time? A. I do not. 
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We can get concrete delivered complete, all components, 
ready-mixed, delivered to you, for twelve dollars and a 
half today, not six-bag. We would have to pay for six-bag 
concrete $13.20 today. And it was cheaper then. 

Q. Now you I believe earlier testified that his original 
figure for labor, his unit figure, was $2 a cubic yard and 
he raised that to $8.50. Can you explain to the Court, 
please, what basis you see for raising that figure from $2 
to $8.50. A. Well, I can’t see any basis for raising it to 
$8.50, under any circumstances. It is difficult, because you 
have many different types of operations, which are lumped 
here as one figure, and that is not in accordance with the 
normal practice in estimating. However, I can’t see the 
usual price for the most difficult form work, the placing 
today, for example, would be three dollars to three dollars 
and a half per cubic yard. 


[Tr. 808] Q. Mr. Ewell, we have covered material and 
labor on this Exhibit 1. What is your opinion about 40 
cents for heat, 40 cents per cubie yard for heating? A. In 
this particular case there was no heat required. 

Q. What do you think a proper figure would have been 
for heat on the revised estimate, instead of the 40 cents? 
A. Nothing. 


o ° * + * * e *. * * 
[Tr. 809] Q. Can you conceive, Mr. Ewell, of an experi- 
enced estimator’s failing to take into account the under- 
ground nature of a six million dollar underground building, 
in [Tr. 810] estimating concrete? 

* ° * * ° * . * ° * 


The Witness. I can’t conceive of that being done. 
By Mr. Klein: 


Q. Mr. Ewell, have you gone over the quantities for 
form work and cement that the contractor has shown as 
allegedly a mistake in this same letter? A. Yes, I have. 
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Q. What was your conclusion with respect to the quanti- 
ties there? Did his original estimate overlook certain quan- 
tities? A. The quantities were the same in all cases. Ap- 
parently in compiling this re-estimate, different figures were 
taken from the original sheets in the same exhibit, and they 
cover different items. But they were similar and were 
placed under one heading in the revised estimate. 

What I did was to try to account for where we obtained 
the difference in the figures. And as a result, in totalling 
these out I took, in some cases—in one case, for example, 
he had curbs and walks, and this was listed merely as curbs 
on the revised estimate, without including walks. 

And in an effort to find out where we obtained the 
[Tr. 811] figures, we arbitrarily said that they had drawn 
from this source, because there was no other source that 
we had at hand. 

Q. Did you feel that the back-up sheets which the con- 
tractor submitted to the Secretary of the Army were 
sufficiently detailed to enable you easily to follow what 
the nature of the alleged mistake was? A. Well, based on 
the figures here, it was not easy to follow. But we could 
follow them and determine what the supposed error was. 
And in these cases the error appeared to be in the unit 
supplied for labor and material. The quantities remain 
the same, and the labor and material units were up. 

Q. Mr. Ewell, you said you headed your own contracting 
firm at one time. If you had made a mistake of this million 
dollars, would you have submitted more detailed proof to 
the Secretary of the Army than what is submitted here? 
A. Well my estimate would have been more detailed in the 
first place. 

Q. Now you mentioned that the unit items went up, I 
believe, for cement and form work. Was that similar to 
what you explained with respect to concrete, or was that 
something different as compared to concrete? A. Well, the 
units used in the revised estimates are higher in many cases 
than the work would cost today, and were certainly higher 
than the work was at that particular time. 
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[Tr. 812] Q. The costs have gone up since 1951 in the con- 
struction business? A. Yes. 


e ° * ° e e ° . ° * 


Q. Mr. Ewell, there has been testimony in this case that 
the itemized statements of mistakes contained in the Decem- 
ber 31 letter were arrived at after a very serious study of 
the plans and specifications, involving taking off the 
amounts and quantities again, and that the revised figures 
given in the December 31, 1951 letter to the Secretary of 
the Army from John McShain, Incorporated were the 
proper ones for the work. Would you agree with that? A. 
T can’t see how you could take off quantities again, regard- 
less of who the estimator is, and come out with the exact 
quantity figures again. I could not do it myself. There 
would be a slight variance of maybe anywhere from five, 
and in large, tremendous quantities it might be up to 50 
square feet, or linear feet, or something of that difference. 

But in a re-estimate I would not come up with the exact, 
same figures in quantities that I came up with before. 

Nor would I be able to justify my costs unless I [Tr. 
813-815] applied my costs directly against the type of opera- 
tion that was being performed. 

For example, in sidewalks alone here he has $147.33 a 
cubic yard of concrete; and that is impossible in any type 
of construction today. It is so far out of line, by about 
four times what any of it would ever be. When you add 
all the figures together, it just doesn’t make sense. 

Q. I ask you again, Mr. Ewell, do you agree that the 
figures in the revised estimate were proper ones for the 
work? A. I don’t. 


i a * * * * & * 
(Tr. 816] Cross Examination 
By Mr. Robb: 


Q. Mr. Ewell, the name of your company is Construc- 
tion Cost Analysts; did you say? A. Yes, sir. 
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Q. Are you the president of that company? A. It is a 
partnership. 

Q. Who is your partner? A. Dr. Charles E. Reid. 

Q. How long has that company been in existence? A. As 
a partnership, been under that name, two years. 

Q. Have you been working full time in it for two years? 
A. Not in the estimating end of it for the full time because 
I do certain consulting work on the side. 

Q. Didn’t you have a full-time job until last month? A. 
No, sir. 

Q. Were you employed by the Bowman Steel Corpora- 
tion? A. That is a consulting account, sir. I have a re- 
tainer from the Bowman Steel. 

Q. You weren’t their local manager? A. No, sir. 

Q. Where is their office? [Tr. 817] A. Pittsburgh, 
Pennsylvania. 

Q. Where is their office in Washington? A. They have 
no office in Washington, sir. 

Q. Did they have an office until recently? A. They listed 
my office phone as theirs. 

Q. Yes, sir. By the way, is your firm listed in the phone 
book? A. Yes, it is. 

Q. Under your name? A. Under Construction Cost 
Analysts. 

Q. I see. How many employes does your firm have? A. 
We have five. 

Q. May I ask you, sir, just for the record, how old you 
are? A. Forty-three. 

Q. What were you doing before you started your present 
firm? A. Before I started my present firm, I was running 
an estimating consulting service under my own name, Ray- 
mond W. Ewell. 

Q. Where was your office then ? A. 906 South Randolph 
Street. 

Q. Where? A. 906 South Randolph Street, Arlington. 

Q. That is your house? [Tr. 818] A. I have an office 
there in the garage, yes. 
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Q. How long did you have that business? A. From 1954. 

Q. Until when? A. 1954 until 1957. 

Q. Prior to 1954, what were you doing? A. General con- 
struction. 

Q. Did you have a firm then? A. Yes, Old Dominion 
Construction and Engineering Company, Inc. 

Q. Is that the one that you mentioned before? A. Yes, 
sir. 

Q. Were you the president of that? A. Yes, sir. 

Q. How long did you hold that position? A. That firm 
was—the corporation was organized in 1951. Before that, 
it did business as Old Dominion Construction Company. 

Q. And were you president throughout that period? A. 
Yes, sir. 

Q. You said that firm is now dormant? A. Yes, sir. 

Q. What do you mean by that? A. Well, at the present 
time, we are not doing any work through that firm at all. 
[Tr. 819] Q. Did you do the estimating for that firm? A. 
Yes, I did. 

Q. All of it? A. Yes, sir. 

Q. How many employees did you have? A. It varied 
with the number of jobs which we had. In the office, we 
had two people besides myself. 

Q. Was the firm successful? A. Yes, sir. 

Q. Isn’t it a fact, Mr. Ewell, that in the years ’51, ’-2, ’-3 
and ’-4 you had about a dozen judgments against you for 
building materials? A. That is quite true. 

Q. I beg your pardon? A. Yes, sir. 

Q. That you hadn’t paid? A. I didn’t pay them. 

Q. Yes, sir. But you still say your firm was successful? 
A. That had nothing to do with my business in the firm, sir. 

Q. Isee. Also, you had some Federal income tax liens? 
A. All Federal income tax liens were paid. 

Q. But you had some? A. At the time, yes. 

[Tr. 820] Q. You mentioned the Regent Contracting Com- 
pany. What was that? A. That was a partnership. 
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Q. Who were your partners? A. Ralph Henry and Jules 
Tuller. 

Q. Tuller? A. T-u-l-l-e-r. 

Q. And how long were you in that partnership? A. For 
the period 1951 through to December the 14th, 1953. 

Q. What sort of building were you doing with them? A. 
Mainly Government work. 

Q. What sort of building? A. The work was construct- 
ing, in one case, a contract for $3,000,000 for eight reen- 
forced concrete barracks plus a subsistence building. 

Q. Barracks? A. Yes. 

Q. Now, what sort of construction work were you doing 
with the Old Dominion Contracting Company, which you 
were president and estimator for? A. Well, the Old 
Dominion at that time, from the period of 19— Well, July 
of 1952 until December 14, 1953, did only one house, and 
that was work in conjunction with Regent Contracting 
Company. 

[Tr. 821] Q. Did you build some prefabricated houses, 
too? A. No, I didn’t. 

Q. Did the company? A. No. 

Q. I see. Is it true that your work with Old Dominion 
was chiefly building houses, dwelling houses? A. No. We 
built two armories for the State of Maryland. 

Q. Now, prior to your becoming president of Old Do- 
minion, what did you do? A. I operated as Old Dominion 
Construction Company, and for the period of 1948 until 
May of 1951, I worked for Jerrand Construction Company, 
which is a subsidiary of Buckingham Community, building 
the Claremont Apartments and the Claremont housing 
project. 

Q. Building what? A. The Claremont Apartments and 
Claremont housing project. 

Q. What was your job there? A. I was housing mana- 
ger. 

Q. When did you work for the Boys Club? A. When I 
came out of the Army, immediately on my discharge, while 
I was attending George Washington University. 
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Q. When was that, Mr. Ewell? A. The 19th of March, 
1946. 

Q. Forty-six? [Tr. 822] A. Yes. 

Q. And how long were you with the Boys Club? A. From 
the 19th of March, 1946 until November of ’47. 

Q. And then where did you go? A. Then I started opera- 
tions of the Old Dominion Construction Company. 

Q. Now, you said you had something to do with the 
tunnel out at Fort Leonard Wood, Missouri? A. Yes, sir. 

Q. When was that? A. That was in 1942, 

Q. Forty-two? <A. Yes, sir. 

Q. Did you estimate that tunnel? A. Yes, I did. 

Q. What sort of a tunnel was it? A. It was a tunnel 
which was approximately ten feet in diameter, ran ap- 
proximately 150 feet. 

Q. Ten feet in diameter and ran approximately 150 feet? 
A. Yes. 

Q. What were the dimensions of the tunnel involved in 
this case? A. This tunnel—the main tunnel was 32 feet 
across and 25 feet high, 

Q. How long? [Tr. 823] A. Approximately 6,000 feet. 

Q. Six thousand feet? A. Approximately 6,000. 

Q. What was this tunnel at Fort Leonard Wood, a sewer, 
or something? A. No. It was a cut-through passage 
from—through a hill connecting an upper roadway down 
to a lower one. 

Q. Isee. You were in the Army then? A. Yes. 

Q. Was that built by a private contractor? A. No. 

Q. That tunnel? A. Built by the Army. 

Q. Built by the Army. 

Now, you testified you went up to Camp Ritchie and 
looked over this territory. When was that that you did 
that? A. That was in June of 1951. I was there later in— 
altogether, I made three trips to Camp Ritchie. 

Q. When? A. One was in June 1951; one was approxi- 
mately six months before that on another matter; and the 
other one was in, the first part of September of ’51. 
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Q. Fifty-one? A. Yes. 

Q. But you never went up there after the bids were [Tr. 
824] invited on this particular project; did you? A. No, 
sir. 

Q. You went to Camp Ritchie Proper; is that right? 
You went to Camp Ritchie Proper where the barracks were? 

A. I also went over the general site layout where the 
officer took me to tell me this was where the general storage 
area was to have been. 

Q. Did you go in this tunnel? A. No, sir. 

Q. You never have been in it? A. No, sir. 

Q. You have never seen the building in there? A. Never 
have. 

Q. Now, counsel asked you what you examined, Let me 
ask you this, Mr. Ewell: When you make an estimate on 
any kind of project, big or little, what do you examine when 
you make that estimate? A. You examine the plans, and 
the specifications, and if possible, you examine the site. 

Q. Now, when you say, plans, you mean the drawings? 
A. Yes. 

Q. Did you ever examine the drawings in this case? A. 
In this particular case, I examined the as-built drawings. 

Q. Did you ever examine the drawings that were sub- 
mitted [Tr. 825] to the contractor in this case? A. No, I 
did not. 

Q. As a matter of fact, they are no longer in existence; 
are they? A. To the best of my knowledge, they do not. 

Q. They are not? A. They do not. 

Q. That is right. 

Now, do I understand your testimony to be, Mr. Ewell, 
that the McShain revised unit price on concrete was alto- 
gether too high? Was that right? A. I didn’t understand 
a word there, sir. Would you mind repeating it? 

Q. Yes, sir. Is it your testimony that the McShain 
revised unit price on concrete in this case was altogether 
too high? A. Substantially so, yes. 
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Q. How much too high? A. You have to take it by the 
different items which you have there, sir; but if you take 
the proposal for—Proposal 1—the Primary Site, the price 
is $12.50 for material. The material involved is cement 
and water, and should not have cost, in the most, over $7.10 
a yard. 

Q. Had you finished your answer? <A. Yes, sir. 

[Tr. $26] Q. What I am trying to get at, Mr. Ewell, is 
this: I wish you would tell the Jury, please, sir, what you 
think the proper and fair unit price for concrete would 
have been? A. Under which proposal, sir? 

Q. Under both of them. A. Under Proposal 1, I feel that 
for material, which was cement and water, the price should 
have been $7.10 a cubic yard. 

Q. Well now, let me ask you, was that the way this job 
was bid? Wasn’t there a unit price on concrete? A. On 
Proposal No. 2, there was several different types of con- 
crete, including a unit price per barrel of cement, which was 
listed at $5.00 by Mr. McShain. 

Q. Well now, what was McShain’s unit price bid on Pro- 
posal No. 2? A. For which unit, sir? 

Q. I beg your pardon? A. For which unit? 

Q. Well, take Class B concrete. A. Well, he had no place 
that he supplied the concrete. He supplied the cement. 

Q. What was the McShain unit price on Proposal No. 2 
for Class B concrete? A. May I see Proposal No. 2? 

Q. Do you want to see the Abstract of Bids? [Tr. 827] 
A. Yes, sir. 

Mr. Robb: That is Defendant’s Exhibit 5. 

The Witness: If you are referring to Item 5, sir: ‘‘Class 
B Concrete, tunnel lining not including cement or aggre- 
gates”’— 


By Mr. Robb: 


Q. Yes, that is right. What was it? A. Well, that in- 
cludes more than concrete, sir. 
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Q. Just tell me what that amount was, please, will you, 
sir? A. The amount here listed for Mr. McShain is $42.00 
per cubic yard. 

Q. All right. Now, what is it for Item 4, Class A Con- 
crete? A. Item 4, ‘‘Class A Concrete, cut and cover tunnel 
sections, not including cement or aggregates,’’ $40.00. 

Q. Now, is it your opinion that that was a fair and 
reasonable price for those two items? A. In my opinion, I 
would have charged for the item, itself, approximately 
$55.00. 

Q. You think that is too low; is that right? A. For the 
total operation, yes. 

Q. That is what he was bidding on, wasn’t he? A. Yes, 
sir, but that is not concrete. 

Q. What was the Government estimate on that? [Tr. 
828] A. The Government estimate was $60.00. 

Q. Yes, sir. 

Now, I tried to follow you, Mr. Ewell. I hope I did. 
If I get balled up, I hope you will correct me. In talking 
about Plaintiff’s Exhibit No. 10, in Exhibit 5 which was 
attached to that, 5A (2) or (3), or something, as I under- 
stood you, you said that you thought that item of $32.50 
for labor on this Class B concrete was too high; is that 
right? A. That is correct, sir. 

Q. Now, what elements did that item include, as McShain 
computed it? A. Well, as Mr. McShain computed it, I 
don’t know. 

Q. You don’t know? A. The labor of placing concrete, 
which is normally the unit that is applied against this, in 
this particular case would have been $1.79. 

Q. But you don’t know what elements went into that 
$32.50; do you? A. No, sir, I do not. 

Q. You have never seen the place where this concrete 
was to be installed; have you? A. No, sir. 

Q. You have never even seen the drawings of that place; 
have you? A. Not of that particular drawing. 
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Q. No, sir. [Tr. 829] Now, something was said about 
water here. Did the contractor have to have water for the 
concrete? A. On Class B, he had to have forty gallons of 
water per cubic yard; and on the Class A, he had to have 
37.5. 

Q. Was water an important element? .A. Very. 

Q. What was the supply of water at this place? A. There 
was a dam across a stream, approximately, oh, I would say, 
about 400 yards from the site. 

Q. Do you know that the contractor had to put ina 
complete pumping system to get that water there? A. No, 
sir, I do not know that. 

Q. You don’t know that? A. No, sir. 

Q. You wouldn’t deny it; would you? <A. No, sir, I have 
no knowledge at all that they had to put in such a system. 

Q. Now, about this aggregate, what is aggregate anyway? 
A. Well, you have two types. Your rough aggregate would 
be probably known as gravel; and the fine aggregate would 
be commonly called sand. 

Q. Do I understand it is your testimony that that was 
to be furnished by the Government? A. Yes, sir. 

Q. Don’t you know that it turned out the aggregate to be 
[Tr. 830] furnished by the Government wasn’t satis- 
factory? A. No, sir. 

Q. Don’t you know they had to bring it in from Balti- 
more? <A. No, sir. 

Q. You don’t know that. You wouldn’t deny it; would 
you? A. No, sir. 

Q. Mr. Ewell, did I understand you to say that no heat 
was required on this job? A. Yes, sir. 

Q. When concrete is laid in the wintertime, don’t you 
have to keep it warm? A. Below certain temperatures, 
you do. 

Q. Don’t you have to keep it warm before it is laid, too, 
to keep it from freezing? A. If you have actually put your 
water content in and mixed it, you do. 
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Q. Do you have the specifications before you? A. Yes, 
sir. 

Q. Will you turn to Page 1-B-25. A. I have it. 

Q. Do you see that paragraph at the top there that says, 

“Cold Weather Placement’’? A. Yes, sir. 
[Tr. 831] Q. Would you mind reading that to us? A. 
‘‘Unless otherwise approved by the Contracting Officer, 
concrete shall be mixed and placed only when the tempera- 
ture is at least 40° F., and if the temperature is less than 
45° F., it shall be rising. For placing at lower tempera- 
tures, when permission to pour is obtained from the Con- 
tracting Officer, all material shall be heated and otherwise 
prepared so that batching and mixing can proceed as 
specified. Means shall be provided for maintaining the con- 
crete at a temperature of at least 50° F. for 72 hours after 
placing, except that where high-early-strength cement is 
used, this period may be reduced to 24 hours. Methods 
proposed for heating materials and protecting concrete 
shall be approved by the Contracting Officer. Salt, chem- 
icals, or other materials shall not be mixed with concrete 
to prevent freezing. Accelerating agents shall not be 
used except when necessary to pour concrete in existing 
or probable ambient temperature of 25° to 40° F.; then 
calcium chloride or other substance approved by the Con- 
tracting Officer may be [Tr. 832] introduced into the 
concrete as an accelerating agent, in a proportion not ex- 
ceeding 2 pounds per bag of cement.’’ 

Q. So do you agree that heat was a factor in this 
matter? <A. No, sir, I still do not agree to that, because 
that calls for where the concrete was placed and the con- 
crete was placed inside of a mountain where the tempera- 
ture was constant. 

Q. How do you know that? A. How do I know that? 

Q. Yes. A. The specifications specifically state that they 
will be placed in these tunnels that are being excavated 
by the S. A. Healy Company. 

Q. Now, this was in a tunnel? A. Sir? 
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Q. This was to be in a large tunnel in a mountain up at 
Hagerstown; wasn’t it? A. I am not sure about the 
Hagerstown portion of it. 

Q. Up beyond Hagerstown; wasn’t it? A. Yes, sir. 

Q: A pretty high altitude; wasn’t it? A. Yes, sir. 

[Tr. $33] You are telling this Jury that you know the 
temperature in that tunnel would be above 50° Fahrenheit 
at all times? A. I am confident the temperature would 
have been above your requirements here for 45° Fahrenheit 
and rising. 

Q. Now, where was this concrete to be mixed? A. The 
conerete would have to be batched outside of the tunnel. 
It would be mixed inside the tunnel, I assume. 

Q. What do you mean by, batched outside the tunnel? 
A. Well, you have what is known as a batching bin, usually 
a three-compartment bin which divides your aggregates, 
your sand, your coarse aggregate and your cement in three 
separate portions, and they are mixed and weighed. Con- 
crete is mixed and weighed in volume. They are usually 
then dropped into a ready-mix truck and carried to the 
site, where the water is added, and you proceed to mix it 
there and then deposit it. 

Q. Where would the aggregate be stored? A. The aggre- 
gate, in all cases, would have to be stored outside. 

Q. Where would the concrete be stored before it was 
mixed? A. Well, sir, it doesn’t become concrete until it 
is mixed. 

Q. Where would the cement be stored? [Tr. 834] A. 
The cement would have to be stored either in a bulk ele- 
vator, if it were bulk cement; or if it were bagged, it would 
have to be stored in a warehouse. 

Q. Are you sure that the concrete would be mixed inside? 
A. Sir? 

Q. Are you sure the concrete would be mixed inside? 
A. That would be the normal procedure, to mix it in a 
truck. 
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Q. I am not asking you about the normal procedure. I 
am asking you about this particular case. Do you know 
that the concrete was to be mixed inside the tunnel? A. I 
would say that was the probable place for the mixing of it. 
If this contractor elected to mix it ouside, he could do so. 

Q. All right. In all events, you wouldn’t tell the Jury 
that the temperature outside would always be over 50? 
A. I would say the temperature would be considerably be- 
low freezing at most times during the winter period up 
there. 

Q. Now, even if the concrete were mixed inside, Mr. 
Ewell, would it be necessary to heat the aggregate before 
you mixed the concrete? A. If the aggregate were below 
the freezing, it would be necessary to heat the aggregate. 


[Tr. 839] By Mr. Klein. Q. In the light of your analysis 
of these original and revised bids, which I believe you 
testified to, what would you say, in your opinion, Mr. 
Ewell, was the nature of the estimate submitted to the 
Secretary of the Army? Did it appear to you to be a bona 
fide estimate that an experienced estimator would submit 
in these circumstances? 

s * = s es s e e * es 
{Tr.840] The Witness: I do not feel the estimate is in the 
proper form or that it states the actual correct charges 
for said work. 


Q. Mr. Ewell, would you, yourself, have prepared an 
estimate of this nature, if you had seriously and conscien- 
tiously set about to do so? A. No, I wouldn’t. 
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(Tr. $41] JAMES PAUL HAUCK 


was recalled as a witness by the Defendant and, having been 
previously duly sworn, was examined and testified further 
as follows: 


Direct Examination 
By Mr. Robb: 


Q. Mr. Hauck, you have already been sworn, I believe? 
A. Yes, sir. 

Q. Mr. Hauck, let me ask you, sir, whether or not Colonel 
Davis, of the Army Engineers, shortly after October 2, 
1951, telephoned you and told you the Army Engineers 
were going to give you this job, referring to the Camp 
Ritchie [Tr. $42] Primary Site job? A. No, he did not. 

Q. Let me read you specifically from the transcript, 
Page 606, referring to an alleged conversation with you: 


“J told him, I repeated my story, and I asked him if 
he could come down the next day to discuss this thing, 
and he said he didn’t think he could make it, but how 
about the next day. So that was a Friday. That was on 
Friday, and I said, ‘Look, we are going to give you this 
job, so if you have any problems or any questions, let’s 
get them all settled before you come, because we ’re going to 
hand you—we’re going to hand you the letter of notice of 
award, notice of procedure, and we expect you to get 
going.’ ”? 

Did any such conversation take place? <A. No. 

Q. Did you talk to Colonel Davis between the time the 
bid was put in and the 12th of October? A. Not to my 
recollection. 
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[Tr. $45] KENNETH WELLS PARKINSON 


was called as a witness by the Defendant and, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Robb: 


Q. Mr. Parkinson, just for the record, you are a member 
of the Bar of this Court and have been for some years? 

The Court: Will you identify the witness by name? 

Mr. Robb: Pardon me. 


By Mr. Robb: 


Q. Will you give me your full name, Mr. Parkinson. A. 
My name is Kenneth Wells Parkinson. 

Q. Where do you live, sir. A. 4617 Hunt Avenue, Chevy 
Chase, Maryland. 

Q. Just for the record, you are a member of the Bar 
of this Court, have been for some years, and are associated 


with me in this case; is that right? A. That is correct, 
sir. 

Q. Mr. Parkinson, have you met a Colonel H. A. Morris 
of the Army Engineers? A. I have. 

Q. Where did you see him? 


[Tr. 846] The Witness: I met Colonel H. A. Morris in 
Sacramento, California, on the 15th of September of this 
year. 


By Mr. Robb: 


Q. Where in Sacramento? A. In the office of the Divi- 
sion, or, rather, of the District Engineer, in Downtown 
Sacramento. I believe it is in the Wright Building. 

Q. Will you state whether or not he was in uniform? A. 
He was. 
Q. What uniform? A. In the uniform of an Army Officer. 
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Q. Now, without telling us what was said, did you have 
a conversation with Colonel Morris? A. I did. 

Q. Did you, thereafter, undertake to get his testimony 
for this Jury? A. I did. 

Q. What did you do? A. We, or, rather, I attempted to 
take the deposition of [Tr. $47] Colonel Morris, so that 
it might be read to this Jury. 

Q. Were you successful? A. I was not. 

Q. Why not? A. The Government refused to go along 
with this procedure. 

Q. Did you thereafter attempt to get Colonel Morris to 
appear here voluntarily? A. I did. 

Q. Were you successful? A. I was not. 

Q. Do you know whether or not the Government was re- 
quested to produce Colonel Morris here? A. Yes, they were. 

Q. Did they refuse? A. Yes. 


& ° e * * * ° * * * 


Q. Oh, by the way, Mr. Parkinson, one question. 


I might have asked you. 
Is Colonel Morris sometimes referred to in the file as 
M. A. Morris? A. Yes, sir. 


B. Documentary 


Plaintiff's Exhibit 26: Recording Instructions to Division 
Engineers, 2/7/51 


7 FEB 1951 Unel 
COFENGRS DEPT OF ARMY WASH DC DEFERRED 
DIVISION ENGINEERS (SEE ATTACHED LIST) 
TULLAHOMA DISTRICT ENGR x 


ANY FINAL NEGOTIATIONS CONDUCTED IN CONNECTION WITH 
LUMP SUM, FIXED PRICE OR CPFF CONTRACTS MUST BE RE- 
CORDED AND IN ACCORDANCE WITH SECTION 2D OF THE ARMED 
SERVICES PROCUREMENT ACT OF 1947, PL413 80TH CONGRESS, 
SHALL BE PRESERVED FOR A PERIOD OF SIX YEARS. WHILE 
THESE RECORDS MAY BE INITIALLY TRANSCRIBED VERBATIM 
THEY SHOULD BE EDITED TO INCLUDE ONLY THOSE SPECIFIC 
DISCUSSIONS RELATING TO SALIENT FEATURES AFFECTING THE 
CONTRACT. AS A GENERAL RULE ONE OR MORE COPIES SHOULD 
BE MADE AVAILABLE TO THE CONTRACTOR FOR REVIEW AND 
CONCURRENCE. IN ORDER THAT THIS OFFICE MAY BE AWARE 
OF ANY UNUSUAL PROBLEMS ARISING IN NEGOTIATION OF CON- 
TRACTS IT IS REQUESTED THAT TWO COPIES OF THESE RECORDS 
BE FURNISHED AS FOLLOWS: CONSTRUCTION CONTRACTS AT- 
TENTION ENGMC AND AE CONTRACTS ATTENTION ENGEY. ENGMC 
3603 


ec: Engineering Division w/d 


Record: One copy of all records received in COD will 
be furnished to Engineering Division. One copy of 
those received in Engineering Division will be fur- 
nished COD. 


UNCL 1 1 
A. M. BAGNULO, LT. COL., CE (WD) 
ASST. CHIEF, CONSTR OPER DIV 
MIL CONSTR 
H. P. WINN 
ENGMC 74451 
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Defendant's Exhibit 7: Pre-Bid Conference, 9/6/51 


U.S. ARMY 
CORPS OF ENGINEERS 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 


Pre-bid Conference on Construction of Camp Ritchie 
Project Primary Site in the Vicinity of Camp 
Ritchie, Maryland 


Conference Room 
Administration Building 

1st and Douglas Streets N.E. 
Washington, D. C. 
Thursday, September 6, 1951 


The meeting convened at 10:15 o’clock a.m., Colonel Alan 
J. McCutchen, District Engineer, Washington District, pre- 
siding. 


PROCEEDINGS 


Col. McCutchen: Will you please come to order. I would 
like to ask Colonel Ellis, who is our Administrative Officer 
in the District, to check the attendance list for this morning 
and to explain the security agreement. 

This meeting is being recorded and you will be mailed a 
transcript, so you can take your notes accordingly. 

Lt. Col. Ellis: I will call the roll at this time. 


(Whereupon the roll was called.) 


Lt. Col. Ellis: As you no doubt realize, this job carries a 
security classification of restricted. I would like to take a 
few moments to explain what this will mean to you as a 
possible contractor on the job. 

“‘Restricted’’ is the lowest security classification and 
does entail the minimum of precaution. However, these 
precautions must be observed. I will point out what these 
precautions are. 

The first precaution is the accomplishment of the secur- 
ity agreement which is an agreement between you and the 
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Government that you will perform certain security require- 
ments, all of which are contained in the manual which is 
being passed out with the security agreement. If you do 
not have the manual, you should get a copy. 

The signing of the security agreement also applies to any 
and all subcontractors which you may wish to use, if that 
subcontractor requires access to the plans and specifica- 
tions. If he can prepare his estimate without referral to 
the plans—for example, from information extracted by you 
from the plans and specifications, when that information 
does not reveal the general layout, the purpose, function or 
sensitive points of the project—he will not be required to 
sign a security agreement. Otherwise, all subcontractors 
will be required to sign or to show you that they have 
signed the security agreement with this office or some other 
government agency. 

Also, we would like to know who your subcontractors are. 
If he has a security agreement already, we would like to 
have you advise us who he is to make sure that he is ac- 
ceptable to the Government. 

You would probably like to know what your responsi- 
bilities are in making this information secure. It is your 
responsibility to assure that only trusted employees in your 
firm are permitted access to the plans and specifications. 
Now, we do not wish to restrict it to people who have busi- 
ness seeing it. I mean you can let anybody in your firm see 
it as long as you can trust him and feel he is responsible. 
Other people should not be permitted access to the plans— 
for example, out of curiosity. If it is not necessary for 
them to see the plans and specifications, they should not be 
permitted access to them. This also applies to newspaper 
reporters and any person in the public. In general, the 
contents of the plans and specifications cannot be made 
public information, in other words. 

We depend upon you to see that those requirements are 
carried out, and that is what you agree to do when you sign 
the security agreement. 
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If any newspaper reporters press you for information, 
please refer them to this office. We will try to take care of 
them. 

We are also prepared to provide subcontractors with se- 
curity agreements. 

Now, when the contractor has been selected for the award 
of the contract, this office will advise the office concerned 
and make a survey to determine that the physical plant 
meets security requirements. As I stated previously, they 
are minimum requirements so they should not entail any 
expense to you. We only want to assure that you have 
facilities so that you can lock up the plans and specifica- 
tions and any other classified material pertaining to the 
job when it is not in use. A locked room is considered 
sufficient in that case and you should be able to do that. 

We are particularly interested in getting all plans and 
specifications, including preliminaries, back when you are 
finished with them, and that would mean if you do not bid 


the job we would like the preliminaries back as soon as it 
has been determined you do not care to bid the job. If you 
do bid the job, we would like them back after the proposals 
have been opened by this office and probably after the 
award is made would be a truer picture. After an award 
has been made and if you are not the successful man, we 
would like to have the plans and specifications back. 


Col. McCutchen: 


The proposals will be opened in this room at 1500 hours 
on the 2nd of October, 1951. Negotiations will be condueted 
with those submitting the three lowest proposals to deter- 
mine the final conditions and price. 

It is not anticipated that any major modifications will be 
involved in these negotiations. It is hoped that the award 
and notice to proceed can be issued before the 5th of Oc- 
tober. 

This contract involves the receipt, transportation and the 
installation of approximately two million dollars worth of 
government-furnished materials and equipment. The time 


450 


available for access to the underground area for construc- 
tion purposes is about six months. Liquidated damages 
are $5,000 a day. 

We ask you not to submit a proposal unless you have 
firmly determined that you can bring this job in by the com- 
pletion date of 30 June 1952. 

Are there any questions on what we have covered so far? 

Mr. Caldwell: Will a bid bond be required? 

Col. McCutchen: No bid bond will be required. A per- 
formance bond will be required but no bid bond. Are there 
any other questions on the general conditions here? 

If there are no other questions, I would like to call on 
Mr. Douglas to discuss the site conditions and the technical 
specifications. 


Mr. Douglas: 


I would like to say generally with respect to the whole 
job that what we are undertaking here is the construction 
of 220,000 square feet of building in 50-foot wide chambers, 
50 feet high, about 600 feet underground, complete with its 
own independent utility system, both with respect to water 
and power. 

° a * ° e s ° es s ° 

The general contract comprises the construction within 
the previously excavated rock chambers, of a three-story, 
steel framed building of dry-wall construction standing free 
and independent of the rock structure itself. There will be 
a space of approximately two feet between the independent 
building that you will construct inside and the surface of 
the rock. 

* . s es = es * * * a 

Mr. Caldwell: Colonel Kline, will housing facilities be 
available, as they were in the other contract, in this in- 
stance? 

Col. Kline: I would say no. 

Mr. Douglas: In this outline it says they will not be 


available. 
es ° e s * ° 6 e * a 
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Defendant’s Exhibit 8: Transmittal Letter, District Engineers 
to McShain, 9/8/51 
CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N.W. 
WASHINGTON 25, D. C. 
Address Reply To: 
District Engineer 
Washington District 
Corps of Engineers 
First and Douglas Sts., N.W. 
Washington 25, D. C. 


Refer to File No. NAWVE 
8 September 1951 


John McShain, Inc. 
1501 No. Arlington Ridge Road 
Arlington, Virginia 


Gentlemen: 


Inclosed herewith is the ‘‘Transcript of Proceedings’”’ of 
the conference held in this office on 6 September to discuss 
the Camp Ritchie Project. 


For tHe District ENGINEER: 
Sincerely yours, 


/3/ H. B. Exxis 
H. B. Ellis 
Lt Col, Corps of Engineers 
Assistant District Engineer 
for Administration 
1 Incl 
Transcript 
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Plaintiff’s Exhibit 1: Request for Proposals and Specifications 
for Primary Site, 9/14/51 


RESTRICTED 
ENG-49-080-52-13-(15) 


Proposal No. ........--++-- Bidder 
(Do not write above this line) 


REQUEST FOR PROPOSALS 


U.S, ARMY 
CORPS OF ENGINEERS 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N.W. 
WASHINGTON 25, D. Cc. 


14 September 1951 


Prosect: Camp Rircuie Prosect 
Primary SITE 
In THE VICINITY OF 
Camp RitcHir, MaryLanp 


1. Proposals in duplicate will be received until 3:00 p.m. 
Eastern Standard Time, 2 October 1951, for the purpose of 
negotiating a construction contract for furnishing all plant, 
labor, materials and equipment and performing all work 
for the above-described project in strict accordance with 
the specifications, schedules, addenda and drawings as fol- 
lows: 


Specification—ENG 49-080-52-13-(15) dated 14 Septem- 
ber 1951. 


Drawings as designated in Paragraph SC-2 of Part III 
of the above-referenced specifications. 


All addenda to these specifications and schedules and 
drawings listed herein that may be issued prior to 
opening of proposals. 
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2. Proposals will be submitted in sealed envelopes upon 
the attached Form and marked in the upper left hand cor- 
ner ‘“‘Proposal under Serial No. ENG 49-080-52-13-(15), the 
serial number indicating the project for which the proposal 
is submitted. The proposer who is awarded the Contract 
will be required to execute the Department of the Army 
Contract Form for construction (R-5701), a copy of which 
is available in the District Engineer Office, Washington 
District, designated above. 

3. The right is reserved, as the interest of the Govern- 


ment may require, to reject any and all proposals and to 
negotiate with any proposer. 


4. Proposers should carefully examine the drawings and 
specifications, visit the site of the work, and fully inform 
themselves as to all conditions and matters which can in 
any way affect the work or the cost thereof. Should a pro- 
poser find discrepancies in, or omissions from the draw- 


ings, specifications, or other documents or should he be in 
doubt as to their meaning, he should at once notify the 
Contracting Officer and obtain clarification prior to sub- 
mitting any proposal. 


5. Where sets of drawings are requested by bona fide 
proposers, a maximum of 8 sets will be furnished any one 
proposer. A deposit of $100.00 per set will be required to 
insure their return. The deposit should be in the form of 
a United States Money Order or a certified check made 
payable to the ‘‘Treasurer of the United States’’ and deliv- 
ered to the Disbursing Officer, Office of the District Engi- 
neer, First and Douglas Streets, N.W., Washington, D. C. 
The deposit, if made, will be refunded when the drawings 
are returned in good condition, transportation prepaid, to 
the Issuing Office within 15 days after the opening of pro- 
posals. 


A requirement for obtaining plans and specifications is 
that all plans and specifications MUST be returned by 
unsuccessful bidders. 
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6. Priority Rating: Proposers are advised that this proj- 
ect will carry a DO-C2 priority rating, certified under 
C.M.P. Regulation No. 6. 


7. If the proposer, by checking the appropriate box pro- 
vided therefor in his proposal, has represented that he has 
employed or retained a company or person (other than a 
full-time employee) to solicit or secure this contract, he 
may be requested by the Contracting Officer to furnish a 
completed Standard Form 119 “‘contractor’s Statement of 
contingent or other fees for soliciting or securing con- 
tract.’? If the proposer has previously furnished a com- 
pleted Standard Form 119 to the office issuing this request 
for proposal, he may accompany his proposal with a signed 
statement, (a) indicating when such completed form was 
previously furnished, (b) identifying by number the previ- 
ous request for proposals or contract, if any, in connection 
with which such form was submitted and (c) representing 
that the statements in such form are applicable to this pro- 
posal. 


8. Optional Equipment: The products of any reputable 
manufacturer regularly engaged in the commercial produc- 
tion of materials, supplies or equipment will not be ex- 
cluded on the basis of minor differences, provided all essen- 
tial requirements of the specifications relative to materials, 
capacity and performance are met. The bidder shall fur- 
nish a statement giving a complete description of all points 
wherein the materials, supplies or equipment he proposes 
to furnish does not comply with the specifications, as well 
as any exceptions he may take to the specifications. Fail- 
ure to furnish such a statement will be interpreted to mean 
that the bidder agrees to meet all the requirements of the 
specifications. 

9. Security Controls: Plans and specifications will not be 
released for precontract negotiations until the prospective 
contractor and subcontractors have executed a security 
agreement (D.D. Form 441) and it has been determined by 
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the Contracting Officer that they meet all necessary secur- 
ity requirements. 
All proposals delivered im person or by messenger 
must be left in the Mail Room, Room 212, in the 
Administration Building, not later than the time 
set for receiving proposals. 


Part II 


GENERAL ConDITIONS 


GC-1 Score or Work: The work to be performed under 
this contract consists of furnishing all plant, materials, 
equipment, supplies, labor and transportation, including 
fuel, power, water (except any materials, equipment, util- 
ity or service, if any, specified herein to be furnished by 
the Government), and performing all work as required by 
Article 1 of the contract, in strict accordance with the spec- 


ifications, schedules, and drawings, all of which are made a 
part hereof, and including such detail drawings as may be 
furnished by the Contracting Officer from time to time 
during the prosecution of the work in explanation of said 
drawings. 


GC-2 Caracrer or Work anp Mscuanics: The work 
shall be executed in the best and most workmanlike manner 
by qualified, careful and efficient mechanics in strict accord- 
ance with the drawings and specifications. 


GC-3 Srre IxvesmicaTion aNp Representations: The 
contractor acknowledges that he has satisfied himself as to 
the nature and location of the work, the general and local 
conditions, particularly those bearing upon transportation, 
disposal, handling and storage of materials, availability of 
labor, water, electrie power, roads and uncertainties of 
weather, river stages, tides or similar physical conditions 
at the site, the conformation and conditions of the ground, 
the character of equipment and facilities needed prelim- 
inary to and during the prosecution of the work and all 
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other matters upon which information is reasonably ob- 
tainable and which can in any way affect the work or the 
cost thereof under this contract. The contractor further 
acknowledges that he has satisfied himself as to the char- 
acter, quality and quantity of surface and sub-surface ma- 
terials to be encountered insofar as this information is 
reasonably ascertainable from an inspection of the site, 
including all exploratory work done by the Government, 
as well as from information presented by the drawings and 
specification made a part of this contract. Any failure by 
the contractor to acquaint himself with all the available 
information will not relieve him from responsibility for 
estimating properly the difficulty or cost of successfully 
performing the work. The Government assumes no re- 
sponsibility for any understanding or representations made 
by any of its officers or agents during or prior to the exe- 
cution of this contract, unless (1) such understanding or 
representations are expressly stated in the contract and (2) 
the contract expressly provides that the responsibility 
therefor is assumed by the Government. Representations 
made but not so expressly stated and for which liability is 
not expressly assumed by the Government in the contract 
shall be deemed only for the information of the contractor. 


Parr IT 
Sreciat Conpitions 


SC-1 ComMENcEMENT AND CoMPLETION or WorK: The 
Contractor will be required to commence work under this 
contract within 10 calendar days after the date of receipt 
by him of notice to proceed, to prosecute said work with 
faithfulness and energy and to complete the entire work, 
and give beneficial occupancy not later than the number of 
calendar days stated in the Contractor’s Proposal, after 
the date of receipt by him of notice to proceed. The time 
stated for completion shall include final clean-up of the 
premises. 
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Plaintiff's Exhibit 2: Addendum No. 1, 9/20/51 
RESTRICTED 
Eng. 49-080-52-13-(15) 


CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 29, D. C. 


20 September 1951 
NOTICE TO PROSPECTIVE BIDDERS 


Addendum No. 1 To specifications and Drawings issued 
by this office under date of 14 September 1951 for 
New Consrrvuction at Camp Rirce Prosect Proary 
Srre, in the Vicinity of Camp Rircute, Maryvuanp, for 


which bids are due 3:00 P.M., Eastern Standard Time, 
2 October 1951. 


1. Drawincs 


a. Bidders are advised that the drawings are revised 
as follows: 


(1) Drawing No. 60-02-01, Sheets T-2 and T-3, Sec- 
tions 2-2 and 4-4 respectively: Delete concrete designation 
for structural steel column encasement and substitute 
“«Gunite’’. 

(2) Drawing No. 60-02-01, Sheets T-3, T4 and T-5: The 
concrete footings under the 8” W. F. at 31# structural 
steel columns (installed under a previous contract) shown 
in “Typical Section—32’0” Lined Tunnel’? and ‘Typical 
Section—26'0” Lined Tunnel’’ on Sheet T-3 and in Section 
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B-B on Sheets T-4 and T-5 are not included under this Con- 
tract, but will be provided under a separate contract. 

(3) Drawing No. 60-02-01, Sheet T-15: The concrete 
footings under structural steel columns Numbers 1 to 28 
inclusive, below the top elevations of the footings sched- 
uled in ‘‘Table: Elevations of Tops of Footings’’, are not 
included in this Contract, but will be provided under a 
separate contract. 


2. Part IV 


TecHNIcaL Provisions 


a. Secrion 1A 
Dry Stone Packinc 


(1) Page 1A-1, Paragraph 14-02, Work Not Included: 
Delete the text of this paragraph and substitute therefor 
the following: 


Crushed stone and corrugated steel sheets will be fur- 
nished by the Government. 


(2) Page 1A-2, Paragraph 1A-04b, Corrugated Steel 
Sheets: At thie end of the paragraph, add the following: 


The corrugated steel sheets will be furnished by the 
Government, f.o.b. cars Charmian, Penna. Station of the 
Western Maryland Railroad. The Contractor shall unload 
and haul the sheets to the site of the work. Steel sheets, 
having 3” corrugations, will be furnished in the following 
quantities and sizes. 


636 pieces 3’-4” x 2’-2” 
2,586 pieces 3-9” x 2’-2” 
5,574 pieces 4’-4” x 2’-2” 

480 pieces 3’-6” x 2’-2” 

170 pieces 4-0” x 2’-2” 

40 pieces 5’-0” x 2’-2” 

110 pieces 6’-0” x 2’-2” 
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b. Secrion 1B 


Concrete: Tonsev Living axp Cut snp Cover TUNNEL 
SEcTIoNS 


(1) Page 1B-1, Paragraph 1B-02, Work Not Included: 
At the end of the paragraph add the following new sub 
paragraphs: 

f. Government furnished reinforcing steel. The furnish- 
ing of approximately 400 tons of fabricated reinforcing 
steel f.0.b. cars Charmian, Penna. Station of the Western 
Maryland Railroad, required for all conerete work under 
this Section of the Specifications, as shown on Drawing No. 
60-02-01, Sheets T-1 to T-7 inclusive, is not included, but the 
unloading from the cars and hauling to the site of the work 
is included. 


g. Government furnished rubber water stops. The fur- 
nishing of approximately 6,500 linear feet, required for all 


concrete work under this Section of the Specifications, as 
shown on Drawing No. 60-02-01, Sheets T-1 to T-7 inclusive, 
is not included but the unloading from the cars and hauling 
to the site of the work is included. 

(2) Page 1B-7, Paragraph 1B-05-d, Reinforcement: Line 
2, change shall to will. 

(1) Line 2, Change shall to will and delete the last sen- 
tence. 

(3) Page 1B-8, Paragraph 1B-05-g(1), Rubber Water 
Stops: Delete lines 1 and 2 of this sub-paragraph and sub- 
stitute therefor the following: 

(1) Rubber Water Stops furnished by the Government, 
for construction joints, will be Gates Rubber Water Stops 
as distributed by 

(4) Page 1B-10, Paragraph 1B-07-a: Delete the first sen- 
tence of text. 

(5) Page 1B-10 Paragraph 1B-07b: Delete this subpara- 
graph. 
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(6) Page 1B-15, Paragraph 1B-10b: Delete Shop Detail 
and Placing and substitute therefor Placing. 


(7) Page 1-B-21, 1B-22 and 1B-23, Paragraph 1B-16, 
Water Stops: Delete this paragraph in its entirety and sub- 
stitute therefor the following: 


1B-16 Water Stops: The Contractor shall install rubber 
water stops, furnished by the Government, for construction 
and expansion joints in the locations and in accordance 
with the details shown on the plans. Rubber water stops 
will be Gates Water Stop, as distributed by the Gates Rub- 
ber Company Sales Division, Inc. Denver, Colorado, of 
Type B and C, and of sizes indicated. 


a. Field Splices: Field splices shall be made by the con- 
tractor. The Contractor shall arrange that the manufac- 
turer shall furnish instruction, materials, and rent equip- 
ment for accomplishing a satisfactory field splice. 


(8) Page 1B-32, Paragraph 1B-25-b, Item 5, Class B 
Concrete: Following second sentence of (4), on Page 1B- 
33, add the following: 


(5) Furnishing but not unloading and hauling Govern- 
ment furnished rubber water stops. 


(9) Page 1B-33, Paragraph 1B-25-c, Item 6, Reinforcing 
Steel: In line 3, before reinforcing steel, add Government 
furnished. 


(10) Page 1B-34, Paragraph 1B-25-C, Item 6, Reinforcing 
Steel: At top of page, delete first three lines, and substi- 
tute therefor the following: 


for furnishing all labor, plant, equipment, materials, tools 
and incidentals required for placing reinforcing steel, in- 
cluding welding, placing, clips, 


(11) Page 1B-36, Paragraph 1B-25, Measurement and 
Payment: Delete first part of subparagraph h, Item 11, 
Sand For Grout, as far as subparagraph (1), and substi- 
tute therefor the following: 
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h. Item 11—Sanp ror Grout: The quantity to be paid 
for under this item shall be the number of eubie yards of 
fine aggregate (sand) required for grouting the tunnel 
arch space above tight roof lagging, as measured at the 
mixer before placing, actually placed in accordance with 
the drawings and specifications or as ordered by the Con- 
tracting Officer, deductions being made only for the volume 
of sand used in the grout which in the opinion of the Con- 
tracting Officer is avoidable waste, and the volume of sand 
used by the Contractor for his own purposes. 

Payment will be made for the quantity, measured as pro- 
vided above, at the contract unit price per cubie yard for 
Item 11, sand for Grout, which price shall be full compen- 
sation for furnishing all labor, plant, equipment, tools and 
incidentals required for loading and hauling fine aggregates 
(sand) from the Government stock pile to site of the grout 
mixing plant, including storing, together with all other 
items of expense of every description necessary to complete 
the work under this item, except as follows: 


(12) Page 1B-37, Paragraph 1B-25, Measurement and 
Payment: Delete subparagraph i. Item 12, M izing and Plac- 
ing Grout, in its entirety, and substitute therefor the fol- 
lowing: 

i. Item 12—Mrxinc anv Pracixe Grovt: The quantity 
to be paid for under this item shall be the number of cubic 
yards of grout required for grouting the tunnel arch space 
above tight roof lagging, actually placed in accordance with 
the drawings and specifications or as ordered by the Con- 
tracting Officer. The quantity shall be determined, in the 
case of neat cement grout, by the volume of cement, or, in 
the case of sand-cement grout by the sum of the volumes of 
cement and loose fine aggregates (sand) as measured at the 
mixer before mixing, deductions being made only for the 
volume of grout which, in the opinion of the Contracting 
Officer is avoidable waste and the volume of grout used 
by the Contractor for his own purposes. 
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Payment will be made for the quantity, measured as pro- 
vided above, at the contract unit price per cubic yard for 
Item 12, Mixing and Placing Grout, which price shall be full 
compensation for furnishing all labor, plant, equipment, 
materials, tools and incidentals required for mixing and 
placing grout, except that separate payment will be made 
under Item 10 for grouting pipes and Item 9 for furnishing 
and storing cement for grout. 


c. Section 1E 
Cement Mortar (‘‘Gunrte’’) Tuxnex Lixin 


(1) Page 1E-1 Paragraph 1B-04, Materials and Methods: 
At the end of the paragraph, add the following: 


Welded wire fabric required for wrapping structural 
steel arch ribs (placed under a previous contract) as shown 
on Drawing No. 60-02-01, Sheets T2 and T15 shall be 2 x 2 
inches mesh weighing thirty-six (36) pounds per one hun- 


dred (100) square feet and shall conform to the require- 
ments of A.S.T.M. Specifications A185-37. 


(2) Page 1E-2, Paragraph 1E-05, Measurement and Pay- 
ment: Delete the first three lines of the first paragraph and 
substitute therefor the following: 


The measurement of cement mortar tunnel lining shall be 
the number of bags of Portland cement, actually incor- 


d. Section 1F 
Damprroorinc: Cur anp Cover TuNNEL SECTIONS 
Following this Section, add new Section 1G as follows: 
Section 1G 
Roor Bours 


1G-01 Score: The work covered by this Section of the 
Specifications consists in furnishing all plant, labor, equip- 
ment, appliances, and materials (except Government fur- 
nished roof bolt assemblies), and in performing all opera- 
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tions in connection with the installation of roof bolt as- 
semblies, complete, in strict accordance with provisions 
and requirements of this Section of the Specifications, the 
applicable drawings, and the terms and conditions of the 
Contract. 


1G-02 Worx Incuuvep: Roof bolt assemblies used to sup- 
port the rock roofs of tunnels and chambers shall be used 
in general between Sta. 21+-94 and Sta. 56+82 as indicated 
on Dwg. 60-02-01, Sheet T1 and as specified herein. Under 
separate contract, the Contractor for the excavation of 
the rock tunnel and chambers will install a portion of the 
required roof bolt assemblies; under this Section of the 
Specifications this Contractor shall complete the remainder 
of the work of installing roof bolt assemblies in the areas 
designated by the Contracting Officer. 


1G-03 Worx Nor Inctupep: The Government will fur- 
nish stored at the site of the Project, approximately fifty 


thousand (50,000) linear feet of roof bolt assemblies in av- 
erage six (6) foot lengths. As used herein, a roof bolt 
assembly consists of one 29/32 inch diameter steel rod with 
approximately 5 inch length of 1-inch diameter rolled thread 
at one end and a 6 inch slot at the other end, one square 
nut, one flat headed forged steel tapered wedge approxi- 
mately 51% inches long, one roof plate 8 x 8 inches x ¥@ inch 
thick and one steel plate or angle washer. 


1G-04 Serrine Roor Bours: 


a. Location: Within the areas of ‘‘Selective Roof Bolts’’, 
designated on the drawing, the respective locations of roof 
bolt installations shall be as the Contracting Officer may 
order. Within the areas of ‘‘Roof Bolts at 4’-0” 0.C.’’, as 
designated on the drawings, the roof bolts shall be installed 
with each alternate row of bolts at an angle normal to one 
of the joining planes in the rock. The Contractor shall 
rescale all loose and shattered rock which may remain in 
place in the tunnel and chambers roof, within the area of 
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his work, where so deemed necessary by the Contracting 
Officer and dispose of all rock so removed, as directed by 
the Contracting Officer. 


b. Drilling Holes: The drilling of the holes in the rock 
shall conform to all the applicable requirements of Article 
1D-04, ‘‘General Requirements For Rock Excavation With- 
in The Tunnel’’, of Section 1D of the specifications. The 
diameter of roof bolt holes shall be such as will insure firm 
anchorage of the fully expanded end of the bolt; the depth 
of each hole shall be suitable to accommodate the length of 
roof bolt ordered placed by the Contracting Officer. 


ec. Setting Roof Bolts: Roof bolts, with the wedge posi- 
tioned in the slot, shall be inserted slotted end first, full 
depth of the drilled hole. With a cup or other device in 
place for protecting the threaded end, the bolt shall be 
driven into the hole to refusal by means of a pneumatic 
hammer operating at approved air pressure. Each bolt 


shall be set so as to provide bolt projection from the rock 
surface such that a minimum of 1}/-inches of thread will 
project from the nut of the completed installation. 


1G-05 Mernop or Measurement: The quantity of roof 
bolts to be included for payment shall be the number of 
linear feet of roof bolt assemblies actually placed in the 
rock roofs of the tunnel and chambers, in accordance with 
the orders and approval of the Contracting Officer. Roof 
bolts ordered removed by the Contracting Officer, due to 
no fault of the Contractor, shall be replaced and such roof 
bolts will be measured for payment once as originally in- 
stalled and a second time when reinstalled. No rock re- 
moved in scaling, ordered by the Contracting Officer, and 
the disposal of the fallen rock will be measured for pay- 
ment since payment therefor is deemed to be included in 
the contract unit price for roof bolts. 


1G-06 Basis or Payment: Payment for the work will be 
made at the Contract unit price per linear foot for Item 23, 
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Roof Bolts, which price shall cover the cost of all labor, 
materials, maintenance, equipment and appliances neces- 
sary to complete the work in accordance with the plans 
and specifications and to the satisfaction of the Contracting 
Officer. 


e. Section 3 


Prorecrive Coatine or CemMENT Mortar 


(1) Page 3-3, Paragraph 3-06, Payment: Delete this 
paragraph and substitute therefor the following paragraph: 


3-06 MreasuREMENT AND PaYMENT: 


(a) Measurement: The quantity of Protective Coating 
of Cement Mortar to be paid for under Item 22 shall be the 
volume of mortar expressed in terms of bags of cement 
measured at the mixer before placing, placed where shown 
on the drawings or ordered by the Contracting Officer, with 
no deductions for rebound except the volume of rebound 
which in the opinion of the Contracting Officer is excessive. 


(b) Payment: Payment for the work will be made at the 
contract unit price per bag of cement, measured as pro- 
vided above which price shall include the cost of all sand 
cement, water and all labor, materials, plant, equipment 
and incidentals necessary for completing the work included 
under this Section of the Specifications. 


f. Section 39 


Execrrican Work: InTERI0r 
For 
Tunnet, TunNEL Bumping, Cootrinc WATERTOWER 
Waterrower, SEWERAGE Disposal PLANT AND 
Guarp Houses 


Page 39-19 Paragraph 39-17-b: Delete lines 1, 2 and 3 of 
this subparagraph and substitute therefor the following: 


(b) The following unit substations will be furnished by 
the Government, on cars at Charmian Penna. Station of 
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the Western Maryland Railroad. The Contractor shall un- 
load and haul the units and install. 


g- APPENDIX 


(1) Page Appendix VI, Irem K, Unit Substations For 
Cooling Water Towers and Ventilating Fan Rooms: In 
Scope, delete lines 1 and 2 of the text and substitute there- 
for the following: 


Lump sum contract for furnishing f.o.b. cars at the fac- 
tory with freight allowed to destination, four (4) indoor- 
type metal enclosed, load 


(2) Following Item O, add new items as follows: 


P. Reryrorcinc Sreeu ror Concrete Tunnev Lixinc, Cut 
anp Cover TunNneL Sections aND Porta RETAINING 
Watts 


Contractor: U. S. Steel Supply Company, Cleveland, 
Ohio 

Contract No.: DA-49-080-ENG-840 

Delivery Date: November 1951 


Scope: Unit prices contract for furnishing, fabricating, 
and delivering f.o.b. cars Charmian, Penna., Station of the 
Western Maryland Railroad, approximately 400 tons of 
reinforcing steel to be used in the concrete tunnel lining, 
cut and cover tunnel sections, and portal retaining walls 
as shown on drawing 60-02-01, sheets T-1 to T-7, inclusive. 


Q. Russer Water Stops 


Contractor: Gates Rubber Company, Denver Colorado 
Contract No.: DA-49-080-ENG-836 
Delivery Date: October 1951 


Scope: Unit price contract for furnishing and delivering 
f.o.b. cars Charmian, Penna. Station of the Western Mary- 
land Railroad, approximately 6,500 lin. ft. of water rubber 
stops to be used in the concrete tunnel lining, and cut and 
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cover tunnel sections as shown on drawing 60-02-01, sheets 
T1 to T-7, inclusive. 


R. CorrvucaTep Merau SHEETS 


Contractor: Sheet Metal Fabricators Incorp. Balti- 
more, Maryland 

Contract No.: DA-49-080-ENG-837 

Delivery Date: November 1951 


Scope: Unit price contract for furnishing and delivering 
f.o.b. cars Charmian, Penna., Station of the Western Mary- 
land Railroad. Corrugated metal sheets 16 gauge, 3” corru- 
gation to be used in connection with the placing of dry stone 
packing behind the side walls of the concrete tunnel lining 
in sizes as follows: 


3A” x 2/-2” 
37-9” x 27-2” 
4’. AY x Poly th 

7.6/7 x 2. la 

LO” x 2/-2” 
5-0” x 2-2” 
6’-0” x 2’-2” 


Contractor: 
Contract No.: 
Delivery Date: November 1951 


Scope: The Government will furnish, stored at the site 
of the Project, approximately 50,000 linear feet of roof bolt 
assemblies, as manufactured by the Bethlehem Steel Com- 
pany. Each roof bolt assembly comprises one (1) steel 
roof bolt averaging 6 feet in length, one (1) 8” x 8” x 3%” 
steel roof plate, one square nut, one flat-headed forged 
steel tapered wedge and one steel washer of either plate or 
angle type. 


This addendum shall be attached to the specifications and 
form a part thereof. Acknowledgment of receipt shall be 
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indicated in the space provided for that purpose in the 
bid form. 


Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 


Pleintiff’s Exhibit 3: Addendum No. 2. 9/20/51 
RESTRICTED 


Eng-49-080-52-13-(15) 


CORPS OF ENGINEERS, U. S, ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. Cc. 


20 September 1951 


NOTICE TO PROSPECTIVE BIDDERS 


AppenpuM No, 2 To specifications and Drawings issued 
by this office under date of 14 September 1951 for 
New Construction at Camp Rircuie Prosecr Primary 
Srre, in the Vicinity of Camp Rircui, Marytanp, for 
which bids are due 3:00 P.M., Eastern Standard Time, 
2 October 1951. 


Drawincs 


a. Bidders are advised that the drawings are revised as 
follows: 


(1) Drawing No. 60-02-01, Sheets E-66 and E-68: 
Add a new telephone manhole, similar to MH-T-13, as 


detailed on Sheet E-66, to be located between manholes MH- 
T-13 and MH-T-14, shown on Sheet E-68. 
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(2) Drawing No. 60-02-01, Sheet S-44: 


Delete Note 4 of the General Notes and substitute the 
following in lieu thereof: 


In the two power plants, in chambers 1 to 6 inclusive and 
in the connecting passageways shown in General Plan on 
Drawing No. 60-02-01, Sheet T-1, where regularly spaced 
roof bolts are required, the ventilation ducts shall be sup- 
ported therefrom. In the areas of ‘‘Selective Roof Bolts’’ 
shown on referenced drawing, the ventilation ducts shall be 
supported from roof bolts provided under Section 1G of the 
Specifications. 


2. Parr IV 
TrecHNIcAL Provisions 
Section 15 
Miscerzaneous MEtats 


(1) Page 15-10, Paragraph 15-32, Miscellaneous Supports 
For Mechanical And Electrical Installations: 


In lines 8, 9 and 10 of the text, delete ‘ducts and equip- 
ment provided for and installed under separate contract’’ 
and substitute therefor the following: 


equipment provided for and installed under separate 
contract, except ventilating duct supports specified in Para- 
graph 15-32a of this specification. 


(2) Page 15-10: After Paragraph 15-32, add a new para- 
graph as follows: 


15-32a Supports ror Ventiatine Ducrs: The Con- 
tractor shall furnish and install the supporting framing 
for ventilating ducts, complete, as shown on Drawing No. 
60-02-01, Sheet S-44. The Contractor is advised that the 
nature of the work specified under this Article is such as to 
demend field fabrication to suit the requirements of roof 
bolt spacing and duet dimensioning. 
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(3) Page 15-11: After Paragraph 15-33, add a new para- 
graph as follows: 


15-33a Fencinc Between Power PLants anp TUNNEL: 
The Contractor shall furnish and install between the tunnel 
and each power plant the necessary fencing including a 
gate, complete, in place, in strict accordance with this sec- 
tion of the Specifications; and as approved by the Contract- 
ing Officer. 

a. GeneraL: The fencing and gate at each power plant 
shall be equal in all respects to the ‘‘Cyclone Safeguard 
Chain-Link Fence’’ as manufactured by the Cyclone Fence 
Division, American Steel and Wire Company, 370 Lexing- 
ton Avenue, New York City, as approved by the Contract- 
ing Officer. 

b. Description: The fence shall be 7’-0” high with a 
4’ single swing gate complete with a gravity type auto- 
matic latch, padlock, and gate keeper. 

c. Instatuation: The fence shall be installed for the 
full width of the power plant chambers. End posts shall 
be set at the rock walls. All posts shall be set with anchor 
bolts, grouted in place. 

b. Secrion 39 

Exrcrrica, Work: INTERIOR 
For 
Tonner, TonNEL Bumpine, Coorg 
WakweETowER, WATERTOWER, SEWERAGE 
DisposaL Puant anp Guarp Houses 


(1) Page 39-31: Paragraph 39-21-b: Delete lines 1, 2 
and 3 of this sub-paragraph and substitute therefor the 
following: 


b. Materials: The following list of materials comprises 
the schedule of U. S. Army Signal Corps Materials and 
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Equipment which will be furnished by the Government for 
installation by the Electrical Contractor: 


(2) Page 39-44: Paragraph 39-36 Payment: Delete the 
text of this paragraph and substitute therefor the follow- 
ing: 

Except as provided otherwise hereinafter, no separate 
payment will be made for the work included in this Section 
of the Specifications and all costs in connection therewith 
shall be included in the lump sum contract price for the 
work to be performed under the Specific Proposal as sched- 
uled in the Contractor’s Proposal. 


Payment for Item 24, Installation of U. S. Army Signal 
Corps Equipment, in the Proposal, will be made at the 
lump sum contract price for the work to be performed, 
which price shall be full compensation for furnishing all 
labor, plant, equipment, tools and incidentals required to 
complete the installation of U. S. Army Signal Corps 


Equipment, furnished by the Government, to the satisfac- 
tion of the Contracting Officer. 


c. APPENDIX 
(1) Page Appendix II, Item E, Nailable Steel Framing: 
In Scope, line 7, change 30,000 to 50,000. 


d. ADVICE To BmppERS 


(1) The drawings do not delineate the location and extent 
of office subdivision partitions, therefore Lump Sum Pro- 
posal No. 1 shall be based on the construction complete, in 
place, of 75,000 square feet of office subdivision partitions 
as detailed on Section D-D Drawing No. 60-02-01, Sheet 
A-45. 


(2) At the time of assuming responsibility for the main- 
tenance of tunnel ventilation and/or of utility services, the 
Contractor shall employ two experienced tunnel rock men 
throughout each underground working shift for check 
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sealing operations until all roof bolt installation and the 
application of protective mortar coating have been com- 
pleted. This requirement shall be supplementary to the 
provision of Paragraphs SC-S and SC-30 of Part I, 
Srecia, Conprtions of the Specifications. 


e. Sections 1B anp 2 
ConcRETE 


On pages 1B-3 and 2-3 respectively, delete all reference 
to Portland Cement-Type II and substitute in lieu thereof 
“Portland Cement-Type I.’’ 


3. Part II 
Specia, Conprtions 

(a) After paragraph SC-6 (Rares or WacEs), insert the 
attached rates of wages for this work. 

(b) Page SC-10, Paragraph SC-30 (Accwent Preven- 
TION) : 

After sub-paragraph f., add the following new sub-para- 
graph: 

“gy. proper lightning protection and grounding as ap- 
proved by the Contracting Officer shall be provided for any 
temporary installation of metal pipe lines leading into the 
tunnels’’. 


4. Cowrractor’s ProrosaL 


Proposal No.1: In lines 7 and 8, delete ‘‘protective coat- 
ing of cement mortar on walls and roof of rock chambers 
and unlined portions of tunnel’’. 


This addendum shall be attached to the Specifications 
and form a part thereof. Acknowledgment of receipt shall 
be indicated in the space provided for that purpose in the 
Contractor’s Proposal. 


Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 


As Modified 
Classification 20 Sept 1951 


L-2135 Per Hour 
Air tool operators (jackhammermen, vibrator) $1.65 
Asbestos workers 
Boilermakers 

i helpers 
Bricklayers 
Carpenters 
Cement finishers 
Electricians 
Elevator constructor 
ve sd helper 
Glaziers 
Ironworkers, structural 
4 ornamental 
a reinforcing 
Laborers 
Lathers 
Marble setters 
Mason tenders 
Mortar mixers 
Painters, brush 
?? structural steel 
Piledrivermen 
Plasterers 
7? tenders 
Plumbers 
Power equipment operators: 
Steel and stone erection 
Backhoes 
Draglines 
Keystones 
Shovels 
Trench shovels 
Trenching machines 
Cranes, pavers, 21-E and over 
Derricks 


As Modified 
Classification 20 Sept. 1951 
L-2135 Per Hour 
Cableways 2.80 
Building hoists (single and double drum) 
Scrapers 
Tournapulls 
Bulldozers and tractors, including rubber-tired 
type with front and overhead loaders 
Tugger machines 
Conveyors 
Concrete breaking machines 
Spreaders 
High and low pressure boilers 
Mixers, small 
Concrete pumps 
Rollers 
Firemen 
Welding machines 
Well point pumps 
Compressors 
Pumps 
Maintenance engineers 
Oilers and apprentice engineers 
Roofers, composition 
»? slate and tile 
Sheet metal workers 
Soft floor layers 
Steam fitters 
Stone masons 
Terrazzo workers 
Tile setters 
Truck drivers: 
Dump and flat 
Back dump, Euclid 
Bottom dump, Euclid 
Transit-mix 
Lowbed 
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The wage rates contained in this decision are straight 
hourly wage rates. In some areas management and labor 
organizations in the construction industry have collectively 
bargained for health and welfare fund contributions. Such 
contributions are not included in wage rates determined by 
the Secretary of Labor for construction projects. 


Apprentices employed pursuant to this determination of 
wage rates must be registered in a bona fide apprentice- 
ship program registered with a State apprenticeship agency 
recognized by the Federal Committee on Apprenticeship, 
U.S. Department of Labor; or if no such recognized agency 
exists in a State, it shall mean a program registered with 
the Bureau of Apprenticeship, U. S. Department of Labor. 


Plaintiff's Exhibit 4: Addendum No. 3, 9/25/51 
RESTRICTED 
Eng. 49-080-52-13-(15) 


CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. C. 


25 September 1951 
NOTICE TO PROSPECTIVE BIDDERS 


Appexpum No. 3 To specifications and Drawings issued 
by this office under the date of 14 September 1951 for 
New Consrruction at Camp Rrrcwie Prosecr Primary 
Sig, in the Vicinity of Camp Rircutz, Maryann, for 
which bids are due 3:00 P.M., Eastern Standard Time, 
2 October 1951. 
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1. Drawines 


a. Bidders are advised that the drawings attached hereto 
supersede the originally issued drawings of the same num- 
ber. Bidders are cautioned to destroy the old drawings. 
Drawing No. Sheet No. Description Latest Revision 


60-02-01 T-10 Structural, Tunnel Paving 21 Sept., 1951 
at Blast Door And Ven- 
tilation Chamber, West 
Tunnel. 


Structural, Tunnel Paving 21 Sept., 1951 
at Blast Door And Ven- 
tilation Chamber, East 
Tunnel. 
b. Bidders are advised that the drawings are revised as 
follows: 


(1) Drawing No. 60-02-01, Sheets E-2, E-4, E-7, E-10, 
E-11, E-62 and E-63: 


Change the 800 Ampere—3 Pole—600 Volt Bus Duct to 
1600 Ampere—3 Pole—600 Volt Bus Duct. 


2. Parr I 
StaTEMENT oF Work 
SW-1 Descriprion or Work 


(1) Page SW-1, Sub-paragraph b, Work Not Included: 
Delete Item ‘‘(1) Cooling water towers, foundations and 
houses’’ and substitute therefor the following: 


(1) Foundations and houses for cooling water towers. 


3. Parr II 
Genera ConpiTIons 


a. GC-4 Operations anp STorace AREAS 


(1) Page GC-1, in last line, change ‘‘Nonauthorized’’ to 
**No unauthorized’’. 
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Parr IV 
TecunicaL Provisions 


Section 1B 
Concrete: TUNNEL LINING AND 
Cur anp Cover TUNNEL SECTIONS 


(1) Page 1B-32, Paragraph 1B-25-b, Item 5-Class B Con- 
crete: Delete lines 13 to 19, inclusive, of text as follows: 
‘Dimensions . . . cross section’’. 


b. Section 25 
Metat Doors anD FRAMES 


(1) Page 25-1, Paragraph 25-02 Work Included: Add the 
following item of work to this paragraph: 


f. Combination frame and trim for glazed openings (to 
be as specified for Combination Buck and Frame, Para- 
graph 25-08, and provided with removable glazing stop 
secured with oval head screws). 


¢. Section 35 
Pioumsine 


(1) Page 35-10, Paragraph 35-06-a, Piping: Delete in 
the fourth line ‘‘soil . . . and for waste’’ and substitute 
therefor the following: 


soil, waste and vent stacks in spaces between building 
and rock, and for waste 


d. 


e. Secrion 40 
Excavations, TRENCHING, AND BACKFILLING 
ror Urmities Systems 
(1) Page 40-1, Paragraph 40-01, Scope: 


Delete in lines 6 to 8, inclusive, ‘‘except excavation for the 
tunnel roadway drainage system within the tunnel which is 
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included under this Section 40, for all utilities’? and sub- 
stitute the following : 
and all excavation for the tunnel roadway drainage 
system within the tunnel including all utilities 
f. Section 42 
Sanirary Sewers anv DratnaGE 


(1) Page 42-1, Paragraph 42-01, Scope: In line 6, after 
the word portals, replace the comma by a semi-colon. 


In line 7, after the word lines, delete the semi-colon. 


(2) Page 42-2, Paragraph 42-03-f, Pipe: In line 3 of 
text, delete ‘‘as on the drawings.’’ and substitute therefor 
the following: 


or on the drawings. 
5. APPENDIX 
page Appendix VII: 


Irem L—Disrrizution Firtines ror CELLULAR STEEL 
Fioor Wirine System 


Scope: Delete the first ten (10) lines of this paragraph 
in their entirety and substitute the following: 


Scope: Unit price contract for furnishing, delivering 
and storing at the site Underwriter Laboratories approved 
metal distribution fittings for the Roberston Q-Floor wiring 
system in approximate quantities, and equal to General 
Electric Company Catalog Number, as follows: 


9200 linear feet header duct, SPK-6012, Type 2 
2235 Non-corrodible metal junction units, SPK-600 
325 end closers for dead ends of header ducts, SPK- 
1100 
20 Non-corrodible large 90° angle junction units— 
SPK-1000-TH 
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150 Vertical elbow or panel box at duct, SPK-1102 
150 Box Connectors, SPK-1105 
610 Linear feet of panel duct to connect from vertical 
elbow to cabinet, SPK-1103 
150 Panel duct couplings for use between vertical 
elbows and panel ducts—SPK-1104 


This addendum shall be attached to the specifications and 
form a part thereof. Acknowledgment of receipt shall be 
indicated in the space provided for that purpose in the 
bid form. 


Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 


Plaintiff's Exhibit 5: Addendum No. 4, 9/26/51 
RESTRICTED 


Eng. 49-080-52-13-(15) 


CORPS OF ENGINEERS, U.S, ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. C. 


26 September 1951 
NOTICE TO PROSPECTIVE BIDDERS 


Appenpum No. 4 To specifications and Drawings issued 
by this office under date of 14 September 1951 for 
New Construction at Camp Rircure Progect Prrary 
Sire, in the Vicinity of Camp Rircum, Maryann, for 
which bids are due 3:00 P.M., Eastern Standard Time, 
2 October 1951. 
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Part Dil 
Sprecta, ConpITIons 


Paracrarp SC-6 (Rates or Waces): In the rates of 
wages issued with Addendum No. 2, change the rate per 
hour for ‘‘carpenters’’ from $2.50 to $2.15. 


This addendum shall be attached to the Specifications and 
form a part thereof. Acknowledgment of receipt shall be 
indicated in the space provided for that purpose in the 
Contractor’s Proposal. 


Auan J. McCutcuen 
Colonel, Corps of Engineers 
District Engineer 


Defendant's Exhibit 1: Potts Subbid for Miscellaneous 
Metals, 9/28/51 
POTTS MANUFACTURING COMPANY 
MECHANICSBURG, PENNSYLVANIA 
(Cumberland County) 


POTTS 
(cut) 


Reference to Miscellaneous Iron Camp Ritchie Job 


ProrosaL 
To John McShain, Inc., Date September 28, 1951 
Attention of Mr. Robert Tibbetts, Arlington, Virginia 
We propose to furnish items as scheduled below, based 
on prices, delivery, terms, etc., as hereinafter stated. 


Trems ERectep 

Iron Stairs No. 1, 3, 5, 6, 7, 8, 9, 10 and 11 with inter- 
mediate platforms, railings and headers at floor levels 

Pipe wall rails for concrete Stairs No. 2 and 4 
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Iron Ladders per Drawing A-60 

Iron Ladders for Vent Shaft Intakes per drawing T-12 
Double run pipe railings at Loading Platform 

Single run enameled pipe railings for Tunnels 

Pipe Railings and platforms for Vent Shaft Intakes 


Irems DELIVERED 

3—Diamond plate covers and frames per drawing A-60 for 
Compressor Room and Loading Platform 

9—14” plate access panels for third floor per drawing A-62 

6—Roof Scuttles 

16—Abrasive Thresholds per door schedule 
3/16” plate and channel frame trench covers for third 
floor from column lines No. 9 to Column Lines No. 37 

2—Channel frames and doors for Intake Shaft 
Approximately 25 tons miscellaneous hangers per 
specifications 


Fighty Eight Thousand One Hundred Fifty Dollars 
($88150.00). 


Price As above 


The time of delivery named is the approximate date of ship- 
ment from our plant and this Company shall not be 
responsible for delays or non-performance occasioned 
by strikes, fire or other causes beyond its reasonable 
control. 


This proposal when duly accepted, and approved, shall 
constitute the agreement between the parties hereto, 
and no modification shall be binding upon the parties, 
or either of them, unless such modification shall be in 
writing duly accepted by the purchaser and approved 
by an authorized officer of the company in writing. 


Prices quoted are based on present conditions of the mate- 
rial and labor market and are accordingly, subject to 
change, without notice. 
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Terms are subject to approval of Credit Department and in 
event that any of the provisions of said terms are de- 
faulted you are hereby notified that a Mechanics Lien 
will be filed on the property on which foregoing 
labor and material applies. 


Accepted this day of 19 
Respectfully submitted, 


Porrs MaNnvuFActurInG Co. 
By J. H. Pavt 
JHP (Potts cut) 


Plaintiff’s Exhibit 6: McShain Contractor’s Proposal for 
Primary Site, 10/2/51 


CONTRACTOR’S PROPOSAL 
Date 2 October 1951 


To: Office of the District Engineer 
Washington District 
Corps of Engineers 
U.S. Army 
First and Douglas Streets, N. W. 
Washington 25, D. C. 


Prozecr: Camp Rircuie Prosecr 
Primary SITE IN THE 
Vicinity or Camp Rircutr, 


MaryLanp 


In compliznce with your Request for Proposals dated 14 
September 1951 the undersigned hereby proposes to furnish 
the plant, labor, materials and equipment and perform all 
work for the above-described project in strict accordance 
with the specifications, schedules, drawings and addenda. 


Addendum No. 1 dated September 20, 1951 
oy 7» 2 % September 20, 1951 
3 ’’ September 25, 1951 
4 September 26, 1951 
(Bidder shall insert Addenda Nos.; if none, so state) 
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for the consideration of the following prices: 


Proposat No. 1: Construction and completion of the 
Came Rrrcute Prosectr—Prruary Sire, complete including 
the underground building; gas seal doors; blast doors and 
machinery and decontamination chambers ; reservoir; water, 
sewer, drainage, electric and telephone pipes, conduits and 
appurtenances below the tunnel roadway; tunnel roadway 
paving, curbs, sidewalks and railings ; protective coating of 
cement mortar on walls and roof of rock chambers and un- 
lined portions of tunnel, supervision of separate elevator 
and ventilation and air conditioning system contracts; 
Baffle construction and part lining of ventilation shafts ; 
headhouses at ventilation and diesel-engine exhaust shafts ; 
cooling water towers; guard houses; sewage treatment 
plant; access road paving; fencing; installation of govern- 
ment furnished equipment and materials not including U. S. 
Army Signal Corps equipment; and all exterior and 
interior utilities, all as shown on the drawings and specified 


exclusive of the unit price items of work as set forth under 
proposal No. 2, for the consideration of 


Dollars ($4,822,200) 


Proposat No. 2: Construction and completion of the 
Uxrr Price Irems or Work, all as shown on the drawings 
and as specified for the consideration of the unit prices set 
forth in the attached schedule, Engineer Form No. 1618. 


UNIT PRICE SCHEDULE 
(To be attached to Contractor’s Proposal) 


Construction and completion of Dry Stone packing in 
sections of tunnels, which are to be lined with concrete, in- 
cluding steel pipe drains and placing Government furnished 
corrugated steel sheets and crushed stone (Items 1, 2 and 
3); Concrete cut-and-cover tunnel sections including damp- 
proofing, wing walls and portal and tunnel lining including , - 
placing of Government furnished reinforcing steel and 
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Rubber Stops (Items 4, 5, 6, 7, 8 and 21); Grouting space 
above tight roof lagging in sections of the tunnel (Items 
9, 10, 11, and 12); placing Government furnished rock, 
crushed stone, subscil and topsoil backfill and furnishing 
and placing footing drains at eut-and-cover tunnel sections, 
wing walls and portals (Items 13, 14, 15, 16 and 17); Rock 
excavation within and outside the tunnel (items 18 and 19); 
Cement mortar lining (‘‘Gunite’’) of tunnel apexes (Item 
20); protective coating of cement mortar (Item 22); in- 
stallation of Government furnished roof bolts (Item 23); 
and installation of U. S. Army Signal Corps Equipment 
(Items 24). 


Item Estimated Estimated 
No. Description Quantity Unit Price Amount 


1. Stone Packing, 

nee: only ¢ 3,100 Cu. yd. 4.50 13,950.00 
2. Corrugated Steel Sheets, 

placing only 56,000 : 8,400.00 


. Steel Drain Pipes 525.00 


Class A Concrete, cut 
and cover tunnel sec- 
tions, not including 
cement or aggregates 
. Class B concrete, tunnel 
lining not including 
cement or aggregates 
Reinforcing steel for 
cut and cover tunnel 
sections and tunnel 
lining—placing only 
- Portland cement for 
concrete 
. High-Early-S' 
Portland cement for 
concrete 


. Portland cement for 
grout 5,000 


. Grouting pipes 1,000 
- Sand for Grout 750 
. Mixing and placing grout 1,600 


- Rock Backfill placing 
only 38,000 
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Item Estimated Unit Estimated 
No. Description Quantity Unit Price Amount 
No. Recripae8 


14. Crushed Stone Backfill 
placing only 1,400 Cu. yd. 7.50 10,500.00 


15. Subsoil Backfill placing 
only 18,000 Cu. yd. 45,000.00 


16. Topsoil Backfill placing 
only 2,000 Cu, yd. 22,000.00 


17. 6” Footing drains 1,300 Lin. ft, 2,600.00 
18, Rock excavation within 
tunnel 


100,000.00 


Rock excavation outside 
tunnel 50,000.00 


Cement Mortar Tunnel 
Lining (‘‘Gunite’’) 
(Sect. 1E of Specs.) 92,400.00 


Dampproofing, cut and 
cover tunnel : 4,800.00 


. Protective Coating of 
Cement Mortar (Sect. 
3 of Specs.) 144,500.00 


. Roof Bolts, install only 125,000.00 


Lump Sum 30,000.00 
Total (Proposal No. 2) 1,752,625.00 


Nore: All extensions of the unit prices shown will be subject 
to verification by the Government, In case of varia- 
tion between the unit price and the extension, the 
unit price will be considered to be the proposal. 


Grand Total (Proposai Nos. 1 and 2) 6,574,825.00 


and agrees, upon receipt of written notice of an award of 
the contract within thirty days after the date of opening 
of the proposal, that he will execute contract Form No. 
R-5701, in accordance with the proposal as accepted and 
if the consideration of the contract will exceed $2,000 in 
amount will furnish to Government a Performance Bond 
on U. S. Standard Form No. 25 or U. S. Standard Form 
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No. 25-B and a Payment Bond on U. S. Standard Form-No. 
25-A or U. S. Standard Form No. 25-C with good and 
sufficient surety or sureties as required by the specifica- 
tions, at the time that the contract is executed. 


It is hereby warranted that in the event award is made 
to the undersigned there will be furnished under this con- 
tract, or used in the performance of the work covered by the 
contract, only such unmanufactured articles, materials and 
supplies as have been mined or produced in the United 
States and only such manufactured articles, materials and 
supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies, 
mined, produced or manufactured, as the case may be, in 
the United States, except as noted below or otherwise in- 
dicated in this proposal or authorized in the request for 
proposals. 


The bidder further agrees that, if awarded the contract, 


he will commence the work within 10 calendar days after 
receipt of written notice to proceed, and that he will fully 
complete the entire work ready for use not later than 30 
June 1952 after the date of receipt by him of notice to 
proceed and that he will fully complete certain portions of 
the work for beneficial occupancy as described in Special 
Conditions paragraph SC-33 not later than 1 June 1952. 


Bidder represents he has not employed or retained a 
company or person (Other than a full-time employee) to 
solicit or secure this contract, and agrees to furnish infor- 
mation relating thereto as requested by the Contracting 
Officer. 


Bidder represents that the aggregate number of em- 
ployees of the bidder and his affiliates is : x 500 or more, 
less than 500. 


Conpition: Bidders are advised that the award for this 
work will be made to one Bidder on Proposal Nos. 1 
and 2. The right is reserved, as the interest of the 
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Government may require, to accept or reject any or all 
items of any proposal. 


Joun McSuary, Inc. 
Delaware 


By /s/ W. M. Russe. 
Asst. Mgr. 
(Title) 
17th & Spring Garden Sts., 
Philadelphia, Penna. 
(Business Address) 


Nore: If the Bidder is a corporation, indicate State of In- 
corporation under signatures; and, if a partnership, 
give full names of all partners. 


Defendant's Exhibit 5: Abstract of Bids, 10/2/51 
ABSTRACT OF BIDS—CONSTRUCTION 
Invitation for Bids No. 
ENG-49-080-52-13-(15) 


Office 
Washington District 
Corps of Engineers, U. S. Army 
Washington 25, D. C. 
Issued 
14 September 1951 


Opened 
2 October 1951 


For 


Construction of Camp Ritchie Project 
Primary Site in the Vicinity of 
Camp Ritchie, Maryland 


Title of Appropriation and Allotment 
57X3300 077-1308 P321 
21X2050 98-4327 P1116 
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Amount of Funds Available 
$ 2,824,825.00 
3,750,000.00 


$ 6,574,825.00 


Instructions AND CERTIFICATES 


1. For every invitation for bids for construction an ab- 
stract of bids will be prepared on ENG Form 1511 as soon 
as practicable after the bids have been opened or as soon 
as it is decided to cancel the invitation before opening bids. 


2. If more than one sheet is required, continuation sheets 
(ENG Form 15lla) will be used. Each such additional 
sheet will be consecutively numbered in the space provided 
therefor. 


3. ENG Form 1511 will bear entries conforming to the 
following examples on the face thereof. If the entry in 4 
below is made, the opened entry will not be made. 


Invitation for Bids No. 
“«Eng-25-066-49-17’ 
Issued ‘‘1 July 1948’’ 


Office ‘‘Omaha District, Corps of Engineers, 
Department of the Army, Omaha 2, Nebraska’’ 
Opened ‘‘2:30pm (C.S.T.) 1 August 1948”’ 


4. If it has been decided to cancel the invitation before 
opening bids the date of cancellation will be entered and 
initialed in the spaces provided below and the abstract will 
be distributed : 


Invitation for Bids cancelled on 
Date Initials 


5. If no bids were received, the person whose duty it is 
to open the bids will initial the following in the space pro- 
vided below and distribute the abstract: 


No bids were received on this invitation 
Initials 
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6. If bids were received and opened, names and addresses 
of bidders and bid numbers, and unit prices and totals of 
bids will be entered in the spaces provided therefor. In- 
formalities and other remarks may be entered in any suit- 
able space below the bid entries, and will be identified by 
the Bid No. to which they pertain. 


7. If bids were opened the person who opened the bids 
will sign the following in the space provided: 


I Ceetiry that I have personally opened and read all 
bids received, verified all entries on this abstract ex- 
tracted from those bids and find it correct. 


/s/ H. B. Exxts 
H. B. Ellis 
Lt. Col., Corps of Engwmeers 
Assistant District Engineer 
2 October 1951 for Administration 
Date Signature and Title 


——— 


ABSTRACT OF BIDS—CONSTRUCTION 


Invitation for Bids No. 
ENG-49-080-52-13-(15) 


Office 
Washington District 
Corps of Engineers, U. 8. Army 
Washington 25, D. C. 


Issued 
14 September 1951 
Opened 
2 October 1951 3:00 p.m. EST 
For 
Construction of Camp Ritchie Project 
Primary Site in the Vicinity of 
Camp Ritchie, Maryland 
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Instructions AND CERTIFICATES 


1. When action on the bids has been completed, including 
authorization by higher authority where required, suitable 
entries showing such action will be made in the space pro- 
vided below including name(s) and address(es) of bid- 
der(s) to whom award(s) made and amount(s) of 
award(s). If all bids were rejected, enter: ‘‘All bids re- 
ceived under this invitation have been rejected—work will 
(will not) be readvertised,”’ 


Award made to: 
John McShain, Inc. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


In the amount of: 
$6,574,825.00 


2. When abstract has been completed as indicated above, 
and except when the invitation was cancelled or when no 
bids were received, the person whose duty it is to make the 
awards will sign the following and distribute the abstract: 


I Cenrtiry that I have made the awards or rejected the 
bids as indicated on this abstract. 


/s/ Avan J. McCurcHen 
Alan J. MeCutchen 
Colonel, Corps of Engineers 
District Engineer 
Signature and Title 
12 October 1951 
Date 
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. Washington District 
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Defendant's Exhibit 3: Letter, Potts to McShain, 10/3/51 


Govt. Ex. 1 
Hbg., Pa. 1-8-57 


October 3, 1951 


John McShain, Inc., 
Arlington, Virginia 


Attention of Mr. Robert Tibbetts 
Dear Sir: 
Re: Camp Ritchie Job 


We are enclosing copy of our proposal covering miscel- 
laneous iron for the above project. 


We will appreciate if you will advise us when you are 
ready to purchase the items of miscellaneous iron so we 
may arrange to see you. 


Yours very truly, 


Ports ManvuFacruRiInc CoMPANY 


Per 
JHP/erb 
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Defendant's Exhibit $2: Teletype, Chief of Engineers to North 
Atlantic Division, 10/10/51 


BEG B 258 
T 
EGAS 
EU A437 1951 Oct 10 23 40 
ER BEGC 
DE UEPBE 4 6A CL/EHH 
EB 102146Z sIG 
FM COFFENG WASHINGTON DC A———NORLANT DIV ENGR 
TO NORTH ATLANTIC DIV ENGR NYK 

WD GRNC 
FROM ENGMI 301 6 
RE PARA 5 OF YOUR 1ST IND 4 OCT SUBJ CLN CONSTR OF CAMP 
RITCHIE PROJ DASH PRIMARY SITE PD THIS OFFICE OFFERS NO 
OBJECTION TO AWARD OF CONTRACT TO JOHN MCSHAIN INC CMA 
IN AMT OF $6 CMA 574 CMA 825 BASED ON HIS PROPOSAL RECD 2 
OCT 51 PROVIDING 1ST THE PRICE IS FAIR AND REASONABLE PD 
2ND MEETS ALL REQUIREMENTS OF THE PLANS AND SPECS AND 
3RD FUNDS NOW ON HAND ARE SUFFICIENT PD ADDLUDS REQSTD 
IN AMT OF 3 MILLION ARE NOT IMMEDIATELY AVAIL PD RQST 
OCE ATTN ENGMI BE INFORME OF THE LATEST DATE THAT 
ADDTL FUNDS IN AMT OF 3 MILLION CAN BE MADE AVAIL WITH- 
OUT DELAYING PROPOSED ADDTL OBLIGATIONS 
CFN ENGMI 301 6 4 1ST 4 $6 574 825 2 51 IST RD 3 3 

10/22487 
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Plaintiff's Exhibit 9: Negotiation Conference, 10/12/51 
NEGOTIATION WITH JOHN McSHAIN, INC. 
CAMP RITCHIE, MARYLAND 
12 Ocroser 1951 


Negotiation Conference with John McShain, Inc. 
on Primary Site, Camp Ritchie, Md. 


The following were present at a conference in the Dis- 
trict Engineer’s Office at 1400 hours, 12 October 1951: 


Mr. Hauck, John McShain 

Mr. Russell, John McShain 

Mr. Tippetts John McShain 

Colonel McCutchen, District Engineer 

Lt Col Davis, District Engineer’s office 

Lt Col Ellis, District Engineer’s office 

Mr. Dorr, Assistant Area Engineer, Camp Ritchie 


Col Davis: I would like to tell you that the bids have been 
reviewed and: we are satisfied and are ready to issue you a 
notice of award and notice to proceed on the Camp Ritchie 
Primary Site. 

Mr. Hauck: There are a couple of questions I would like 
to ask—first, I think there is some ambiguity about the 
cement coating. 

Col Davis: Where? 

Mr. Hauck: In the tunnel. On the bid form—the basic 
form—it definitely states that it should be included and in 
an addenda it is taken out—at least that’s the way I under- 
stand it. 

Mr. Dorr: It’s in the unit price item—Yes, it is not in 
Proposal 1. 

Mr. Hauck: We believe that the way the addendum is 
worded, it is taken out. 

Mr. Dorr: It should not be included in Proposal 1. 
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Mr. Hauck: O.K. The next thing, Colonel, we would like 
to have an extension of time from the day the bids were 
received and the time you called us in. 

Col McCutchen: I would like to answer that this way. I 
would like to read into the record at this time that at the 
preliminary conference, we stated that we would be able to 
award by the 5th of October. After the opening of pro- 
posals, the award time was delayed until the 12th of Octo- 
ber and that will be a matter of consideration when and 
if it is required at a later part of the contract. 

Mr. Hauck: Are you in a position to give us this at the 
time the contract is signed? 

Col McCutchen: I can give it to you in a letter form at 
this time. What I mean is—this office is willing to furnish 
you with a statement to that effect in writing—that this did 
oceur and you are entitled to a matter of consideration. 
We couldn’t estimate the time now. There may be many 
other changes which occur between now and then. The date 
itself may be modified. 

Mr. Hauck: The reason we are so concerned—we’re not 
including anything in the way of contingencies, overtime, 
liquidated damages—nothing set up in way of price or 
wage increases. We’re hopeful we can do everything on 
straight time basis. I am so instructed to tell you at this 
time. We are not in a position to pay any penalties and 
don’t want to get in a position to have to do so. As I 
understand it, there is no date set for beneficial occupancy. 

Col McCutchen: Yes—for one portion. This is set in 
the contract. 

Mr. Dorr: Yes. 

Mr. Tippetts: Where? 

Col McCutchen: It is either in the specifications or we 
may have covered it in the prebidding conference. 

Mr. Tippetts: I may have missed that. 

Mr. Dorr: (Read from specifications) 

Col Ellis: Portion of third floor consisting of Chamber 
1 area and portion of third floor between Chamber 1 and 
first corridor. 
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Mr. Hauck: I don’t think it sets the date it is to be effec- 
tive. 

Col Davis: Just has reference to that one floor and corri- 
dor—we’ll say now—for the record—that the beneficial 
oceupancy dates refers to the portion of the third floor 
consisting of Chamber 1 area and a portion of the third 
floor between Chamber 1 and first corridor, to be completed 
for beneficial occupancy 1 June 1951—there are no other 
places that call for beneficial occupancy. 

Mr. Hauck: One other question—when I was up there 
talking to Col Kline, he said that he thought that after the 
contract was determined, he was going to raise question 
about taking out of Healy’s contract the removal of the 
access road and give the succeeding contractor an extra 
for that road. Would there be any objection to that from 
this office? 

Col McCutchen: Let me again answer this way—As 
things stand now, Mr. Hauck, Healy is required by his con- 
tract to remove that access road. Its so stated in the speci- 
fications. It’s up to you to make a deal with Healy. 

Mr. Hauck: Col Kline said he would make that. 

Col McCutchen: The government cannot interpose in that 
transaction. 

Col Davis: That is specifically stated right here—that 
the access road will be removed by the contractor. 

Mr. Hauck: What Col Kline stated—maybe I shouldn’t 
have brought the question up—was that you would ask 
Healy for a credit for what he would do and pass on to 
the succeeding contractor what he would ask for moving 
it at a later date. Healy may not even want to deal with 
us 


Col Davis: The contract calls for removal of that road 
by the contractor—we’re not going to want to issue a 
change order for that. 

Mr. Hauck: Would there be any objection from here for 
Col Kline to work out a deal of that kind? 
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Mr. Russell: Will you read from the specifications where 
the contractor will be required to remove the access road? 

Col McCutchen: The permanent access road is that one 
that goes between the portals. Here it is in the preliminary 
talks—from Portal B to Highway 16—and also requires it 
to be restored to original condition. The basic thought be- 
hind this was that it would put all the bidders on the same 
basis. If we hadn’t told Healy that he would have to take 
that road out, then we would be giving him something that 
the rest of the people wouldn’t have. 

Mr. Hauck: Would there be any objection from you for 
Col Kline to try to work out something along that line. 

Col McCutchen: There’s no objection on our part in our 
interceding to get you two together if there are no legal 
drawbacks. 

Mr. Dorr: We would have to take that out of Healy’s 
contract, Colonel. 

Col Davis: Why do you need that road—you should be 
able to have your materials up there before he tears the 
road out and use the permanent access road thereafter. 

Mr. Hauck: No, we couldn’t. The other way, we would 
have to go around and come back. 

Col Davis: That’s a much heavier road than what you’re 
going to need. The way it was anticipated at the time the 
contract was written was that the succeeding contractor 
would not need a road that heavy. 

Mr. Hauck: It seems silly for Healy to take out the road 
and we’ll just have to put it back. There is a good reason 
for leaving it in if you’ll just arrange for leaving it. 

Col Ellis: If we relieve him of responsibility for taking 
out that road then it will involve a time credit. 

Mr. Hauck: It would save considerable time for us. 

Col McCutchen: Let me ask you this—I don’t think that 
you would want to assume the obligations of the Healy 
Company for non-removal. The way the contract is writ- 
ten, it would mean that if you take over the road and its 
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removal, you will also subject yourself to Healy’s damage 
clause. 

Mr. Hauck: No, Colonel, we wouldn’t want that. You 
would have to work that deal with Healy. The only way is 
to take a credit from Healy and give the work of remov- 
ing to us. 

Col McCutchen: Healy may not want to give us any 
credit. Atleast we haven’t approached him on it. We were 
hopeful you wouldn’t want the road. 

Mr. Hauck: There is equitable adjustment in their venti- 
lating and electrical equipment if he wants to sell it—we 
might want to take it over. You'll have other problems 
along that line too. 

Col McCutchen: We can’t answer as to what Healy’s 
response will be. He may say—that’s in my contract and 
I'll stick to it. 

Mr. Hauck: But if he takes a cooperative attitude—is 
there any objection to your arranging— 

Col McCutchen: We couldn’t go beyond the legal limi- 
tations that may be imposed on us to help you in such a 
change. If you want the road, we’ll approach Healy on it. 

Col Ellis: That road is of some value to Healy—such 
items as ventilating and electrical equipment are consid- 
erably more valuable to you than to Healy. 

Col McCutchen: The first thing we will have to do is to 
state your desires to Healy and see if he is willing to go 
along with that—we will have to act as arbiter between 
you two. 

Col Davis: Healy’s temporary access road is constructed 
of heavy materials and is set to an easy grade for the 
purpose of transporting heavily loaded trucks. It seems 
that this road is entirely too heavy for your requirements. 
This matter was thoroughly covered by the A/E and our- 
selves prior to issuance of these bids and it was felt that 
the successful contractor would not want to use this road 
because of the difficulty in removing and restoring it. It 
was believed that the new contractor would want to put 
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in a temporary road of his own and would only be respon- 
sible for its removal and restoration. 

Mr. Dorr: There is a lot of heavy rock in there and it is 
wondered whether you would have enough equipment to 
move it. 

Mr. Hauck: Let’s study it and come up with answer later. 
There’s only one other item, will you be agreeable to amend 
the date on this award to Monday instead of today. 

Col Davis: You put the date on and sign it at the bottom. 

Col McCutchen: Which is the effective date of accept- 
ance. Another thing—the meaning of your statement that 
your bid did not include overtime, fringe benefits, con- 
tingencies, liquidated damages—what’s the purpose of in- 
cluding that statement in the record—is it intended to 
notify us that you intend to put in any claim for overtime? 

Mr. Hauck: No, Colonel, it is not. We’ll eliminate that 
from the record. 

Col Davis: Well, Colonel, to summarize this negotiation 
you will write him a letter telling him you will consider 
this delay in award at a later date when and if required. 
The second item is that beneficial occupancy refers to 
$1,000 a day liquidated damages for the area of the third 
floor consisting of Chamber 1 area and portion of the third 
floor between Chamber 1 and first corridor to be com- 
pleted 1 June 1952. 

Mr. Hauck: The $5,000 doesn’t go into effect until 30 
June. 

Col Davis: Yes, that’s right. Then that settles it. 


Recorded by: 
Noga E. Lewis 
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Plaintiffs Exhibit 27: Record of Negotiations, 10/12/51 
RECORD OF NEGOTIATIONS 
12 October 1951 


a. Project: Construction of Primary Site 


b. Location: Primary Site, Camp Ritchie, Maryland. 


ec. Negotiation between John McShain, Inc., and District 
Engineer, Washington District. Members present: 


For Government: Colonel Alan J. McCutchen, District 
Engineer; Lt Col H. R. Davis, Assistant District En- 
gineer for Operations; Lt Col H. B. Ellis, Assistant 
District Engineer for Administration; and Mr. P. C. 
Dorr, Assistant Area Engineer, Camp Ritchie. 


For Contractor: Mr. Paul Hauck, Mr. Russell, and Mr. 
Tippetts. 


d. Type of Contract: Negotiated Lump Sum. 
e. Number of proposals solicited: 22 
f. Proposals Received: 7 
Low proposal: $6,574,825 
High proposal: $11,509,980 
Government estimate: $8,381,700 
g. Important Points of Negotiation: 


1. Contractor requested extension of time due to delay of 
award. He was advised this would be considered at a 
later date, when and if necessary. 


2. Beneficial occupancy date was clarified: To be com- 
pleted for beneficial occupancy by 1 June 1951 the portion 
of the third floor between Chamber 1 and first corridor and 
portion of third floor consisting of Chamber 1 area. 


3. Contractor requested that the removal of the access 
road be taken out of the S. A. Healy contract so that he 
would be able to use this road. After explaining that it 
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was a much heavier road than he would require, and that 
it was doubtful he would have heavy enough equipment to 
remove road, he said that they would reexamine the road 
and look into possibility of constructing their own access 
road and bring this matter up at a later date. 

4. Contractor questioned if the cement coating for the 
tunnel was to be included in Proposal 1 in view of Adden- 
dum No. 1. He was advised that it was included in the 
unit price item and not in Proposal 1. 


Plaintiff's Exchibit 7: Notice of Award and 
Notice to Proceed, 10/12/51 


12 October 1951 
RecisterED Mam—Rerurn Recerpr Requestep 
600.1 Camp Ritchie—NAWVL 
(Primary Site) 
NOTICE OF AWARD AND NOTICE TO PROCEED 


John McShain, Inc. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


You are hereby notified that your proposal dated 2 
October 1951 in the total amount of $6,574,825.00 for Pro- 
posals Nos. 1 and 2 is accepted for construction and com- 
pletion of the Camp Ritchie Project—Primary Site, Camp 
Ritchie, Maryland. 


Contract No. DA-49-080-eng-856 is being prepared for 
signature. Acceptable Payment and Performance Bonds 
must be furnished upon execution of the formal contract. 


This is your formal notice to proceed with the work under 
the contract. The representative of this office responsible 
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for superintending the work covered by the above contract 
is: 


Colonel Robert P. Kline 

Area Engineer 

Camp Ritchie, Maryland 

Telephone Highfield, Maryland—231 

It is requested that you acknowledge receipt of this notice 

of award and notice to proceed on the three inclosed copies, 
retaining one copy and returning the original and one copy 
to this office at once. 


Sincerely yours, 


Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 
Notice of Award and Notice to 
Proceed Received: 


Joun McSuary, Inc. 
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Defendant's Exhibit 4: Nico Subbid for Miscellaneous 
Metals, 10/16/51 


NICO SUPPLY COMPANY 
MANUFACTURER’S REPRESENTATIVES 


1700 Walnut Street 
Philadelphia 3, Pa. 


Phone: PEnnypacker 5-2610 


October 16, 1951 
John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 
Re: Primary Site, Camp Ritchie 
Camp Ritchie, Md. 
Att: Mr. John McShain 


Gentlemen: 


We are authorized by the Grossman Steel Stair Corp. of 
New York City to furnish and deliver, or to furnish, de- 
livered and erected as indicated, items set forth under 
Section 15 of the specifications, for the sum of Two Hun- 
dred Sixty-five Thousand, Four Hundred Eighty-Five 
Dollars ($265,485.) 


Items 21 and 24 are omitted, as they seem to be covered by 
Section 25 of the specifications. Item 29 and Item 32 
are omitted. Item 33 is not included except as stated be- 
low. The following numbers and named items include erec- 
tion. All other items, namely 19, 20, 22, 23, 25, 31 are de- 
livered only. Item 17, stairs; item 18, ladders; item 26, 
gratings; item 27, trench covers; item 28, pipe railing on 
ramps; item 30, tunnel sidewalk railing; item 34A, Cyclone 
fence. 
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The following subdivisions and only these subdivisions of 
item 33 are included: 

Loose lintels—delivered only 

Facia angles for loading platform—delivered only 


Bench supports—delivered only 
Steel floor plates and steel floor armour—delivered 


and erected 
We trust this meets with your approval. 


Very truly yours, 


Nico Suppty Company 
/s/ W. W. NrepRincHavs 
W. W. Niedringhaus 
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Plaintiff's Exhibit 30: Estimate of Cost, 10/16/51 
ESTIMATE OF COST 


Department of the Army 
Corps of Engineers 
North Atlantic Division District Office Washington 


Prepared by 
Military Branch, Washington 
District, Corps of Engineers, 
U.S. Army, 
1st and Douglas Streets, N. W. 
Washington 25, D. C. 
Prepared in Connection With 
Government Estimate 


Name and Project Description 
Primary Site (In the vicinity of Camp Ritchie, Maryland) 


Proposal #1 
Camp Ritchie, Maryland 


Grand Total Proposals 1 and 2 8381700 


/s/ P. C. Dorr 

Signature of Preparing Official 
/s/ R. P. Kure 

Signature of Approving Official 


Date 16 October 1951 
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Plaintiff's Exhibit 16: Letter, District Engineer 
to McShain, 10/17/51 


WG:nel 


600.1 Camp Ritchie—-NAWVE (McShain) 
17th October, 1951 


John McShain, Inc. 
17th and Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


Reference is made to Contract No. DA-49-080-eng-856 
for construction and completion of the Camp Ritchie 
Project, Primary Site. 

This is to acknowledge that on 6 September 1951, at the 
prebid conference on the work to be performed under the 
contract, prospective bidders were informed that the 
Government expected to issue the award and notice to 
proceed before 5 October 1951 but that the Government 
was delayed in issuing such award and notice to proceed 
until 12 October 1951. 


Sincerely yours, 


Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 
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Plaintiff's Exhibit 15: Letter, McShain (per Hauck) to District 
Engineer, 10/22/51 
October 22, 1951 
Colonel Alan J. McCutchen 
District Engineer 
Washington District 
Corps of Engineers, U. S. Army 
First and Douglas Streets, N. W. 
Washington, D. C. 


Re: Camp Ritchie—NAWVL 
Contract No. DA-49-080-eng-856 
Primary Site 
Dear Sir: 
During the negotiations in your office Friday October 12, 
1951, we understood that extension of time, if it were 


found that an extension of time was needed at the close 
of the contract, would be granted for an equal number of 


days from October 5, 1951, to the date of our acceptance 
of the notice of award and notice to proceed for the reason 
that at the time of bidding it was understood that the 
Corps of Engineers would make an award of the con- 
tract on or before October 5th, whereas, they were not 
able to make the award until the later mentioned. 


Page P-6 of the proposal form sets forth a stipulation 
of ten (10) days to start the work after notification to 
proceed. Therefore, the above extension of contract time 
should be increased by the ten (10) days set forth in the 
proposal form. 


We request that your letter stating that the time will be 
extended in the amount of twenty-three days if it is found 
at the close of the contract such extension is necessary 
or needed. 


Very truly yours, 
Joun McSuarn, Inc. 
JPH/esj ec—McShain 
Encl. J. P. Hauckx 
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Plaintiff's Exhibit 18: Memorandum re Conference with 
McShain, 10/24/51 


24 October, 1951 


Svussecr: Conference on Labor, Primary Site, 
Camp Ritchie, Maryland 


MEMORANDUM FoR THE REcorD: 


Mr. John McShain and Mr. Paul Hauck met with the 
District Engineer and Lt Col Davis, this date, to discuss 
the Primary Site, Camp Ritchie. 

Mr. McShain stated that he was willing to go ahead 
with the job although he realized that his bid was con- 
siderably under his competitors. Mr. Hauck stated that 
the proposal had been studied again and that the only 
item they had any doubts about was possibly the unit 
price for concrete. 

Mr. McShain stated that two of the trades, plumbers 
and steamfitters, had refused to man the job at the rates 
set forth by the Department of Labor. He also stated 
that the Baltimore unions were requesting that the juris- 
diction of the Ritchie project be placed within their 
district and they were requesting an increase in existing 
rates. He thinks the responsibility lies with the District 
Engineer for taking action to have Department of Labor 
issue new wage rates in line with the Baltimore rates or 
place the Ritchie project under jurisdiction of Hagers- 
town unions, which would mean lower rates. 

Colonel McCutchen said the only action we can take is 
for McShain to have the International Union, who deter- 
mines the rates, state their refusal in writing to man the 
job at the rates published by Department of Labor and 
we submit to the Chief of Engineers for forwarding to 
the Department of Labor. 


/s/ A. J. McC. 
Auan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 
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Planitiff’s Exhibit 12: Letter. McShain to District 
Engineer, 10/26/51 
Joun McSuary, Inc. 
BUILDERS 
17TH & SPRING GARDEN STS. 
PHILADELPHIA 


October 26, 1951 


Colonel Alan J. McCutchen 
District Engineer 

Washington District 

Corps of Engineers, U. S. Army 
First & Douglas Streets, N. W. 
Washington, D. C. 


Dear Colonel McCutchen: 


With reference to the recent award which you have made 
in connection with the construction of the underground 
project in the vicinity of Camp Ritchie, we have purposely 
delayed returning the notice to proceed, as we are faced 
with the serious problem of the wage scale. As you know, 
the same problem has been in existence for some time in 
connection with the first contract which we have been 
awarded, and we believe that the matter of wages should 
be settled before any attempt is made to proceed with the 
work. 


I am sure that you realize we are most anxious to 
cooperate and will await further word from you regarding 
what steps you would suggest we take to bring about a 
satisfactory conclusion to the wage problems. 


Cordially yours, 


/s/ Joan McSHain 
Jobn McShain 
President 
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Plaintiff's Exhibit 11: Letter, McShain to District 
Engineer, 10/26/51 


Joun McSuary, Inc. 
BUILDERS 
17TH & SPRING GARDEN STS. 
PHILADELPHIA 


October 26, 1951 


Colonel Alan J. McCutchen 
District Engineer 

Washington District 

Corps of Engineers, U. S. Army 
First & Douglas Streets, N. W. 
Washington, D. C. 


Dear Colonel McCutchen: 


During the course of our conference in your office on 
Wednesday last, Mr. Hauck and I called your attention to 
the serious condition which existed on the Camp Ritchie 
job relative to the wage scale. You recall our Mr. Hauck 
visited the Department of Labor, and their representative 
admitted at the time these wages were set in the specifica- 
tion they were well aware of the fact that labor unions 
would not cooperate. At the present time, the job is at 
a stand-still, and we are at a loss to know what action to 
take. 


As per request, we are submitting refusal from the 
plumbing, steam fitters and sheet metal unions in which 
they refuse to furnish men at the scale set up in the 
specifications. 


We will await further word from you regarding this 
matter. In the meantime, we respectfully request an 
extension of time. 


Cordially yours, 


/s/ Jounxn McSHarn 
JMCS:ey John McShain 
CC: Mr. J. P. Hauck President 
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Plaintiff's Exhibit 28: Transmittal Letter. District Engineers to 
Division Engineer, 11/1/51 
/nel 


600.1 Camp Ritchie-NAWVE (McShain) 
1 November, 1951 


Sunsecr: Record of Negotiations for Construction of 
Primary Site, Camp Ritchie, Maryland. 


To: The Division Engineer 
North Atlantic Division 
Corps of Engineers, U. S. Army 
New York 7, New York 


Arrextiox: NADVK 


Inclosed in triplicate is Record of Negotiations for Con- 
struction of Primary Site, Camp Ritchie, Maryland, in 
compliance with Message ENGMC 3606 dated 9 February 
1951. 


For THE District ENGINEER: 


H. R. Davis 
Lt. Col., Corps of Engineers 
Assistant District Engineer 
for Operations 
Incl: 
Record of negotiations (3) 
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Plaintiff's Exhibit 25: Legislative History of Military Public 
Works Appropriation Act, 1952, Enacted 11/1/51 
Summary or Lecisuative History 


or Murrary Pusric Works APPROPRIATION Act, 1952 
[65 Stat. 764] 


82xp Concress, Ist SEssIon 


Amount requested by President—¢$4,488,541,158. [H. Doe. 
185; Hearings, House Committee on Appropriations, 
vol. 16, ‘‘Military Public Works Appropriations for 
1952,”’ p. 1; H. Doe. 236; S. Doc. 78.) 


October 8, 1951—Bill introduced in House (H.R. 5650]. 
97 Cong. Rec. 12817. 


October 11, 1951—Passed by House. 97 Cong. Ree. 
12983. Amount of appropriation: $4,186,321,758. 


October 19, 1951—Passed by Senate. 97 Cong. Rec. 13520. 


Amount of appropriation: $3,750,637,550. 


October 20, 1951—Conference report [H. Rept. 1226] 
agreed to by House, 97 Cong. Rec. 13764, and by 
Senate, 97 Cong. Rec. 13710. Amount of appropriation : 
$3,890,296,392. 


November 1, 1951—Signed by President [Public Law 
254]. 97 Cong. Ree. 13876. Amount of appropriation: 
$3,890,296,392. 
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Defendant's Exhibit 11: Telegram, District Engineer to 
McShain, 11/5/51, and Letter, McShain to District 
Engineer, 11/7/51 


1951 NOV 5 PM 641 
PF238 
P.WA604 LONG GOVT PD=WASHINGTON DC 5 457P= 
JOHN MCSHAIN INC= 


17 AND SPRING GARDEN STS PHILA= 


YOUR CONTRACT NUMBER DA 49-080-ENG833 IS HEREBY TERMI- 
NATED EFFECTIVE IMMEDIATELY, IN PART AS FOLLOWS 


1. UNDERSECTION ENTITLED ‘‘REHABILITATION OF EXISTING 
BUILDINGS”’ ITEM 1, STOP ALL WORK ON BUILDINGS A23 AND A24. 
2, UNDER ITEM SIX OF SECTION ENTITLED «*REHABILITATION 
OF EXISTING BUILDINGS’’ STOP ALL WORK ON BUILDINGS A121 
TO A123 INCLUSIVE AND BUILDING C301. 3, UNDER SECTION EN- 
TITLED EXTERIOR UTILITIES AND SITE IMPROVEMENTS’’ STOP 
ALL WORK. 4, STOP ALL WORK UNDER SECTION ENTITLED 
«SANITARY SEWERS’? 5, STOP ALL WORK UNDER SECTION EN- 
TITLED ‘‘WATER LINE DISTRIBUTION SYSTEM’’ IN ADDITION TO 
THE ABOVE WORK STOPPAGES, THE FOLLOWING ITEMS WILL BE 
DELETED FROM YOUR CONTRACT. 1, DELETE ALL WORK IN CON- 
NECTION WITH SECTION ENTITLED ‘‘NEW BUILDINGS’’ EXCEPT 
ITEM ELEVEN COMMUNICATIONS BUILDING’’ 


2. UNDER SECTION ENTITLED ‘‘REHABILITATION OF EXISTING 
BUILDINGS”? ITEMS FOUR FIVE SEVEN EIGHT NINE TEN AND 
TWELVE AND BUILDING A31 UNDER ITEM ELEVEN. 


3. ALL WORK UNDER SECTION ENTITLED «*REHABILITATION 
OF WATER FILTRATION PLANT’’ 4. UNDER SECTION ENTITLED 
«REHABILITATION OF EXISTING BUILDINGS’? IN ITEM TWO 
BUILDINGS NUMBER E502 E503 E504 E511 AND E512 


q YOU ARE INSTRUCTED TO TERMINATE SUB CONTRACTS AND 
PLACE NO FURTHER ORDERS EXCEPT THOSE NECESSARY TO PER- 
FORM THAT PORTION OF REFERENCED CONTRACT NOT TERMI- 
NATED HEREBY TELEGRAPH SIMILAR INSTRUCTIONS TO ALL 
SUB CONTRACTORS AND SUPPLIERS LETTER AND INSTRUCTIONS 
FOLLOW= 

ALLEN J MCCUTCHEN COLONEL CORP OF ENGINEERS= 
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November 7, 1951 
Colonel Allen J. McCutchen 
U. S. Army, Corps of Engineers 
Office of the District Engineer 
Washington 25, D. C. 


Dear Colonel McCutchen: 


I wish to acknowledge receipt of your telegram of 
November fifth, wherein you terminate certain phases of 
our contract number DA 49-080-ENG833. 


I am sure I need not call your attention to the fact that 
in canceling this contract, you are seriously affecting our 
position on the contract in connection with the Primary 
Site. I would therefore suggest that a meeting be arranged 
for next Wednesday, November 14th, at approximately 
10:30 a.m., if convenient for you, at which time we can 
discuss all the facts in connection with the two jobs in 
question. 


Assuring you of my desire to cooperate and with kind 
regards, 


Cordially yours, 
Joun McSuary, Inc. 
John McShain, President 


JMcS :em 
ec: Mr. J. P. Hauck 


Plaintiffs Exhibit 29: Memorandum re Conference with 
McShain, 11/14/51 
14 November, 1951 
MemoraNDUM FOR REcorD: 


Mr. John McShain, Mr. Paul Hauck, and Mr. Worthing- 
ton of John McShain, Inc., met in the office of the District 
Engineer, this date, to discuss termination of their con- 
tract at Fort Ritchie, Maryland. Present from the District 
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Office were Colonel McCutchen, Colonel Kline, and Mr. 
Newton. 


Mr. McShain stated that he had bid the Raven Rock 
job solely because he had been awarded the job at Ritchie. 
He had been prepared to absorb the loss due to his mistake 
in the second contract in the first contract. He does not 
feel that he can possibly undertake the Rock job without 
the Ritchie job. He had been willing and prepared to go 
with both contracts, but now that cancellation is in effect, 
he shall ask that he be excused from the second contract. 
He stated that he felt it was in the power of the Contracting 
Officer to release him from his contract due to the fact that 
the Government was terminating the first contract and 
because he had based his bid for second job on the first. 
He feels that on receiving the bid on the second contract, 
the Contracting Officer should have recognized that the bid 
was extremely low in comparison with others, and notified 
him of a possible mistake at that time. 


Mr. Newton explained to Mr. McShain that after we 
have made an award a valid contract exists and this office 
is bound by rulings and procedures established by the 
Comptroller General and the Secretary of War. 


Colonel McCutchen asked if Mr. McShain intended going 
ahead with contract since we would have to make some 
alternate arrangements of getting the work done if he 
did not. 


Mr. McShain stated that as soon as he got back he would 
write letter requesting to be excused from contract because 
of mistake, have his lawyers approve it and forward it to 
the District Engineer. 


Mr. Newton stated that it was up to the contractor to 
furnish along with the letter all data and evidence of 
mistake. 


Colonel McCutchen summarized by saying that the next 
move would be from the contractor in the form of a letter 
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notifying us that he intends to appeal to be excused from 
the second contract on the grounds of mistake. Mr. 
McShain agreed and stated he would be glad to submit any 
additional data that would be required in order to expedite 
proceedings. 
/s/ A.J. McC. 
Auan J. McCutcHEen 
Colonel, Corps of Engineers 
District Engineer 
ce: 
Legal 
Area Engr, Ritchie 
MandR 


Defendant's Exhibit 12: Letter. McShain to District 
Engineer, 11/15/51 


bee: Mr. Fay 
Mr. Hauck 


November 15, 1951 
Colonel Alan J. McCutcheon 
The District Engineer 
Corps of Engineers, U. S. Army 
Washington 25, D. C. 


Dear Colonel McCutcheon: 


In accordance with your request following our con- 
ference yesterday, we wish to advise that we feel the 
estimate which we submitted you for work on the Primary 
Site at Camp Ritchie reflected a rather serious mistake, 
and we trust that after due consideration you will allow 
this bid to be withdrawn. 


You recall during the course of our conversation yester- 
day, you asked us to submit proof that a mistake was made 
in the submission of this low bid. If you will analyze the 
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competitive bids you received, you will note that there is 
such a vast difference that it is obvious the estimate we 
submitted was not sufficient to do the work involved with- 
out the contractor’s sustaining a substantial loss. You 
recall that we discussed the fact yesterday that this 
estimate was accepted without affording us an opportunity 
of reviewing the bid in light of the tremendous difference 
between our bid and those of our competitors. 


I understand that you called in our competitors and that 
they all informed you they did not care to discuss the job 
as our bid was so ridiculously under their cost that it 
would be a waste of time to give further consideration to 
reviewing their estimates. Through another contact, I 
have heard from two other of our competitors, both of 
whom state that it is obvious to them—in comparing our 
bid with their costs on the job—that our bid reflected a 
mistake. 


In view of the above, we respectfully request to have 
our bid on this job disregarded. 


In passing, I might call your attention to the fact that 
we were inclined to proceed with this job and sustain a 
loss, provided we were permitted to continue with our 
original contract covering Rehabilitation and New Con- 
struction at Camp Ritchie. While we realize that our 
second proposal will not legally affect the first proposal, 
yet, from a moral standpoint, it had a tremendous influence 
on the bidding. 

Cordially yours, 


Joun McSuary, Inc. 
John McShain, President 
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Defendant's Exhibit 13: Letter, McSkain to District 
Engineer, 11/15/51 
Joun McSuary, Ixc. 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 30, Pa. 


bee: Mr. Hauck 
November 15, 1951 


Col. Alan J. McCutcheon 

The District Engineer 

Corps of Engineers, U. S. Army 
Washington 25, D. C. 


Dear Colonel McCutcheon: 


I have consulted counsel and hope in the course of the 
next few days to be in a position to submit you our letter 
relative to the bid on the Primary Site at Camp Ritchie. 


Since leaving you yesterday, the thought occurred to me 
that it might be to the advantage of the Government, both 
from the cost and the time standpoints, to authorize us to 
proceed on a cost-plus basis thereby sparing any embar- 
rassment on the part of either the Government or our- 
selves. Please keep in mind that I am not asking for this 
contract; I am merely making this suggestion as it would 
alleviate considerable delays, and, at the same time, I am 
confident that we could do the job at less cost than any of 
our competitors. However, I am sure, not at the cost 
reflected in our bid! 


You are aware of the fact that on many other contracts 
you have awarded the contract on a cost-plus basis, and, 
perhaps, at a later date we could arrive at a lump sum 
figure which would be mutually satisfactory. I am sure 
if you care to do so all the circumstances around the case 
would justify the action. However, I want to assure you 
that I am not, in any way, trying to get the job for our 
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organization; I am making this suggestion in the interest 
of the Government. 
In closing, I want to thank you for the very pleasant 
interview yesterday. 
With kind regards, 
Sincerely yours, 


/s/ Joax McSHarn 
John McShain 
JMcS:em 


Defendant's Exhibit 9: Memorandum. District Engineer to 
North Atlantic Division, 11/19/51 


AJM:nel 
19 November, 1951 
600.1 Camp Ritchie—NADVL 
MEMORANDUM 


To: Mr. C. R. Boesch, North Atlantic Division, Corps of 
Engineers, U. S. Army, New York 7, New York. 


Sussecr: Camp Ritchie. 


1. In response to your request, I have attempted to set 
out below the sequence of major actions affecting the 
design and construction program at Camp Ritchie, Mary- 
land. 


a. 20 June 1950. OCE awarded a contract to Parsons, 
Brinckerhoff, Hall and MacDonald for design of the entire 
Ritchie project. Schedule ‘‘B’’ of this contract called for 
optimum use of existing facilities at Camp Ritchie as a 
support facility, involving— 

(1). Rehabilitation of 130,000 sq. ft. of existing build- 
ings and of two messes. 
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(2). Approximately 18 bachelor officers quarters. 


(3). Modification of barracks to provide NCO quarters 
and of hospital wards to provide BOQ’s. 


The estimated cost of work to be performed at Camp 
Ritchie under the above criteria was fixed roughly at 
2.0 million dollars. The proposed population of the camp 
was then approximately 3,300 persons. 


b. 18 October 1950. OCE transferred design contract to 
Washington District. Very little had been accomplished 
on design of Camp Ritchie, as major effort of A/E had been 
directed toward an early start on tunnelling at Raven Rock. 


c. 28 November 1950. Conference at NAD. A/ E reported 
that work to be done at Camp Ritchie was not sufficiently 
spelled out to permit design and that he would prepare a 
preliminary site plan to present to the using service in an 
effort to obtain closer definition of the facilities desired. 


d. 10 January 1951. The A/E presented his preliminary 
site plan to the Ad Hoe Committee at a meeting in the 
Washington District Office. The plan was not considered 
favorably by the persons present. It was at this meeting 
that the proposal to use all of the underground space and 
to limit the development of Camp Ritchie was advanced. 
Colonel Nations, Chairman of the Ad Hoe Committee, 
stated that he would present the A/H’s plan to the Joint 
Chiefs of Staff with an unfavorable recommendation and 
try to secure endorsement of the concept of minimum work 
at Camp Ritchie. 


e. 23 January 1951. A memorandum was furnished 
General Dragdon, OCE, at his request, outlining the alter- 
nate proposal for development of Camp Ritchie. At that 
time, Colonel Weinert, OCE, informed the District Office 
that he would furnish specific instructions as to the extent 
of work to be done at Camp Ritchie. 
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f. 30 January 1951. OCE letter directed a new Schedule 
“‘B”’ for Camp Ritchie, as follows: 


(1). Rehabilitation and alteration of 347,000 sq. ft. of 
existing buildings for living quarters, 23,000 sq. ft. for mess 
facilities and 46,000 sq. ft. for office space. 


(2). Rehabilitation of Post Headquarters Building 
B-204. 


(3). New construction of 693,700 sq. ft. for living 
quarters, 26,200 sq. ft. for mess facilities, 11,200 sq. ft. for 
NCO Club, 28,000 sq. ft. for laundry and dry cleaning 
plant and 82,000 sq. ft. for office space. 


(4). Construction of parking area for 1,500 cars. 
(5). Construction of additional utilities, as necessary. 


This letter became the basis of the expanded construc- 
tion program undertaken at Camp Ritchie. The A/E was 
instructed on 9 February 1951 to prepare designs in accord 
with these criteria. His estimate at that time for re- 
habilitation and expansion of Camp Ritchie was $16,300,000. 


g. 7 March 1951. Washington District sent NAD a 
memorandum stating that the overall cost of the Ritchie 
project would be $49,000,000 under criteria available at 
that time, and that the principal cause of variation from 
the original project cost of $36,000,000 was the expansion 
of Camp Ritchie at an estimated increase of $14,000,000 
over original plans. 


h. 14 March 1951. Conference was held in Washington 
District Office at which Colonel Weinert, OCE, modified 
certain items in the work scheduled at Camp Ritchie, and 
suggested the use of minimum unit prices for estimating 
the cost of the project. 


i. 21 March 1951. Washington District forwarded its 
revised estimate to NAD. The total was now reduced, in 
compliance with the 14 March conference, to $44,529,000. 
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This letter was the one accompanied by the ‘‘Proposed 
Master Plan for Development of the Joint Communications 
Center”? at a cost of $35,958,000. Under the ‘‘Proposed 
Master Plan,’’ only $2,080,000 was to be spent at Camp 
Ritchie. This latter plan was favorably recommended by 
NAD to OCE on 22 March 1951. The personnel strength 
contemplated in this plan was the original figure of approx- 
imately 3,300 persons. 


j. 30 March 1951. On verbal instructions of Mr. Carey, 
OCE, a second revision was made in the estimate for the 
Ritchie project and was submitted to OCE, copy to NAD. 
This estimate set the total for the project at $43,602,000 
with $12,300,160 for Camp Ritchie proper. In submitting 
this estimate it was again recommended that the ‘‘Pro- 
posed Master Plan’’ with minimum development at Camp 
Ritchie be adopted. 


k. 12 April 1951. OCE letter to NAD stated that 
estimates submitted on 30 March 1951 by the Washington 
District were considered excessive for certain items, 
specified that $10.90 per sq. ft. should be used for BOQ’s 
and that a total of $39,000,000 was adequate for the project. 
This letter further stated that the ‘‘Proposed Master 
Plan’’ was not favorably considered and that planning 
should proceed as outlined in Engineering Instructions 
to be issued. 


1. 30 April 1951. Engineering Instructions were issued 
by OCE containing an ‘‘Estimate for Construction Costs 
for Modified Directives on Joint Communications Center, 
11 April 1951.’? This estimate allowed $11,034,860 for 
work at Camp Ritchie proper. Special Instructions 
directed that preliminary plans would be forwarded to 
OCE for approval, concurrently with initiation of working 
drawings. 


m. 24 May 1951. Preliminary drawings on the laundry 
and dry cleaning plants were forwarded to OCE for 
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approval, pursuant to above mentioned Special Instruc- 
tions. 


n. 28 May 1951. Preliminary drawings on major portion 
of work at Camp Ritchie were forwarded to OCE for 
approval. This office received no formal approval on those 
submissions. They were hand carried by Mr. Dorr of 
the Ritchie Area Office to Mr. Carey and others of OCE 
concerned and were marked for corrections by them. These 
corrected copies were retained on file in the Washington 
District. General Hardin, OCE, expressed his endorsement 
of this method and of the nature of corrections made at 
a meeting called in his office on 16 June 1951. 


o. 21 June 1951. Pre-bidding conference of contractors 
was held in Washington District Office. Preliminary plans 
were distributed. Twenty contractors were invited, eight 
attended. 


p. 16 Juiy 1951. Final plans and specifications were dis- 
tributed to contractors. 


q. 15 August 1951. Contractors’ proposals were received. 
At a conference immediately following opening of pro- 
posals, and attended by representatives of OCE and NAD, 
it was decided to eliminate fifteen BOQ’s in order for the 
total cost of work to be done at Camp Ritchie to come 
within the money allowed by the OCE estimate of 11 April 
1951. This deletion was confirmed by revised directive 
issued by OCE on 10 September 1951. 


r. 22 August 1951. Combined Notice of Award and to 
Proceed was issued to John McShain, Inc., after negotia- 
tion for reduction in price due to deletion of 15 BOQ’s. 
Contract price agreed upon was $9,160,600. This contract 
did not cover all work to be done at Camp Ritchie. 


s. 21 September 1951. Colonel H. A. Morris and Mr. 
Shaw, Budget Division, Office Secretary of Defense, visited 
Camp Ritchie and inspected entire project. 
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t. 5 November 1951. Conference was held in Colonel 
Weinert’s office, attended by District Engineer, Area 
Engineer and Colonel H. A. Morris. Colonels Morris and 
Weinert fixed the items to be terminated in the McShain 
contract. Authority for termination was letter issued by 
Office of Secretary of Defense directing immediate can- 
cellation of new construction and of other work not required 
for a greatly reduced personnel strength. Termination 
telegram was dispatched to the contractor late that after- 
noon. 


u. 7 November 1951. Press release from Department of 
Defense appeared in Washington newspapers stating that 
“in compliance with the expressed desires of Congress 
the department decided to suspend certain work. Congress, 
when passing the military appropriations bill, asked the 
military to restudy all construction projects and to cut 
down wherever possible.”’ 


2. My file indicates that, with the possible exception of 
the 30 January 1951 letter from OCE and the press releases 
of 7 November 1951, copies of all documents referred to 
above have been forwarded to your office; hence I am not 
inclosing any of these papers at this time. Should you 
wish additional copies of any of these references, or any 
other information not considered sufficiently developed in 
the above outline, please let me know. 


Auan J. McCurcHEN 
Colonel, Corps of Engineers 
District Engineer 
ee: Col. Kline, Ritchie 
Mr. Dorr 
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Defendant's Exhibit 16: Letter, McShain to General 
Hardin, 11/20/51 
Joun McSuary, Inc. 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 30, Pa. 


November 20, 1951 
bee: Mr. Hauck 


Brig. Gen. John R. Hardin, U.S.A. 
Temporary Building T-7 

Corps of Engineers, U. S. Army 
Granley Point, Virginia 


Dear General Hardin: 


Thank you for the valued time which you afforded me 
on the occasion of my visit to your office yesterday. Due 
to the late hour, I attempted to streamline the problem 
which faced me, and I trust in doing so I did not overlook 
any of the important details which I feel should be brought 
to your attention. 


As you recall, I assured you that it was my desire to 
cooperate as much as possible with your department as 
I feel we have always been treated fairly. While it was 
not my intention, during the course of our discussion to 
try to influence you to award us the contract on the Primary 
Site at Camp Ritchie on either a cost-plus basis or on a 
new negotiated fee, I cannot help but believe that our 
organization would do the work in an exceptionally 
efficient manner as well as at a price much lower than any 
of our competitors. 


You might contact Colonel Kline, who is at the Camp 
Ritchie job site, to determine the manner in which we have 
carried on the work to date on the original contract until 
the time we received the cancellation. 
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Should you, at any time, wish me to come to Washington 
I will be very happy to do so. 


Cordially yours, 


/s/ Joun McSHarxn 
John McShain, President 
JMcS :em 


Plaintiff's Exhibit 20: Letter, McShain to Comptroller General 
Warren, 11/20/51 
Jonnxn McSHarn 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 


November 20, 1951 


Dear General Warren: 


Your graciousness on the occasion of my visit yesterday 
is deeply appreciated. I am sure you could tell how dis- 
turbed I was when I visited you due to the dispute which 
existed between our firm and the representatives of the 
Army Engineers. 


I was very happy to know that you did not consider my 
visit an imposition on our friendship as you can be certain 
that the reason for the visit was to obtain some relief from 
the problems that faced me. I can assure you, after my 
departure I felt quite different. 


Again, many thanks and my kindest regards to Mrs. 
Warren, your son and, of course, yourself. 


Sincerely, 


/s/ Joan McSHarn 
Jobn McShain 


Comptroller General Lindsay Warren 
Comptroller General of the United States 
Washington, D. C. 
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Defendant's Exhibit 15: Notice of Termination re Camp Ritchie 
Proper Contract, 11/23/51 
CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. Cc. 


23 November, 1951 


600.1 Camp Ritchie, Md.—NAWVL 


Notice oF TERMINATION 


John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 


Gentlemen: 


1. Effective Date and Scope of Termination. This letter 
will confirm the Government’s telegram to you dated 
5 November 1951 terminating in part your Contract No. 
DA-49-080-eng-833 (hereinafter referred to as ‘‘the 
contract’’) for the convenience of the Government, in 
accordance with the clause thereof entitled ‘‘Termination 
for the Convenience of the Government.’’ Such termina- 
tion is effective on the date and in the manner stated in 
such telegram, copy of which is attached hereto, except 
that in lieu of the work stoppages and deletions set forth 
therein, the following work shall be terminated: 


New Buildings: All items except Item 11, Communica- 
tions Building. 


Rehabilitation of Existing Buildings: Stone Buildings 
A23 and A24 under Item 1; Buildings C312, C313, C314, 
E502, £503, E504, E511 and E512 under Item 2; Item 3; 
Item 4; Item 5; Item 7; Item 8; Item 9; Item 10; Mess Hall 
A381 under Item 11; Item 12. 
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Exterior Utilities and Site Improvements: All work 
except that necessary to complete the non-terminated 
portion of the contract. 


Rehabilitation of Existing Buildings: Sixteen Miscel- 
laneous Buildings designated on the contract drawings as 
follows: Al, A4, A30, A126, B5, C1, C28, D15, D401, D402, 
D456, El, E2, E519, G4, G705. 


Rehabilitation of Water Filtration Plant: All work. 


Sanitary Sewers: All work except that necessary to 
complete the non-terminated portion of the contract. 


Water Lines: Distribution System: All work except that 
necessary to complete the non-terminated portion of the 
contract. 


(References above are to the Data Sheet beginning on 
page 2(a) of the contract.) 


2. Non-terminated Portion of the Contract. The non- 
terminated portion of the contract shall consist of all items 
of work not specifically mentioned in paragraph 1 above. 
You are directed to prosecute the work on the non- 
terminated portions of the contract in strict accordance 
with the terms and conditions of said contract. 


3. Cessation of Work and Notification to Your Im- 
mediate Subcontractors. 


(a) You shall stop all work, make no further shipments, 
and place no further orders in connection with the con- 
tract, except (1) to the extent necessary to perform any 
portion thereof not terminated by this Notice, or (2) to the 
extent that you may wish to retain and continue any work 
in process or other materials for your own account, or 
(3) to the extent the Contracting Officer authorizes you to 
continue-in-process for reasons of safety, or to avoid 
damage to equipment or to avoid immediate complete 
spoilage of work-in-process having @ definite commercial 
value, or otherwise to prevent undue loss to the Govern- 
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ment. You shall keep adequate records of your compliance 
with this paragraph 2(a) showing (i) the date you received 
your Notice of Termination, (ii) the effective date of such 
termination, and (iii) the extent of completion of per- 
formance on such effective date. 


(b) You shall give notice of termination to each of your 
immediate subcontractors (including suppliers) who will 
be affected by the termination of your contract. In such 
notice you shall (1) give him the number of your contract 
with the Government, (2) state that it has been terminated 
in part for the convenience of the Government, (3) give 
him the name of the Contracting Officer, (4) instruct him 
to stop all work, to make no further shipments, to place 
no more orders, and to terminate all subcontracts under 
his contract with you (subject to the same exceptions stated 
in paragraph 2(a)), (5) direct him to submit his settle- 
ment proposal promptly in order to expedite settlement 
and (6) request him to give similar notice and instructions 
to his immediate subcontractors. 


(c) You shall notify the Contracting Officer of the 
number of articles completed under the contract and still 
on hand, and arrange with him for their delivery or other 
disposal. 


(d) You shall notify the Contracting Officer of any pend- 
ing legal proceedings which relate to any subcontracts or 
purchase orders under the terminated contract or which 
have resulted in or which are intended to result in a lien 
or encumbrance on any termination inventory you propose 
and are authorized to purchase, retain or dispose of. The 
Contracting Officer shall also be promptly notified of any 
proceedings brought after receipt of this Notice. 


(e) You shall take such other action as may be required 
by the Contracting Officer or under the termination clause 
contained in your contract. 


533 


4. Termination Inventory. In connection with settlement 
of your claim, it will be necessary to establish that all your 
termination inventory and that of your subcontractors has 
been properly accounted for. 


5. Completed Articles. You will invoice acceptable com- 
pleted articles under the contract in the usual way and not 
include them in your settlement proposal. 


6. Submission of Settlement Proposal. To assist you in 
prompt submission of your settlement proposal, there is 
inclosed one set of the standard forms. 


7. Patents. Your attention is called to the provisions of 
the contract which may require you to make a disclosure 
of, and deliver to the Government instruments of license 
or assignment respecting all inventions, discoveries and 
patent applications made by you in the performance of the 
contract. You are urged to forward such disclosures and 
instruments of license or assignment to the Contracting 


Officer promptly, inasmuch as these contractual obligations 
must be complied with before execution of the final settle- 
ment agreement. 


8. Settlement with Subcontractors. You remain liable 
to your subcontractors and suppliers for claims arising by 
reason of the termination of their subcontracts or orders. 
You are requested to settle such termination claims as 
promptly as possible. For purposes of reimbursement 
by the Government, such settlements will be governed by 
the provisions of the Armed Services Procurement 
Regulations. 
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9. Please acknowledge receipt of this Notice as shown 
below. 
Sincerely yours, 


/s/ Auayx J. McCurcHen 
Alan J. McCutchen 
Colonel, Corps of Engineers 
District Engineer 
(Contracting Officer) 


Wasuincton District 
Corrs or Encrneers, U.S. Army 
(Name of Office) 


1st and Douglas Streets, N. W. 
Washington 25, D. C. 
(Address) 


Incls: 


1—ce TT dated 11/5/51 
2—DD Form 540 
3—DD Form 541 
4—DD Form 542 
5—DD Form 542-1 
6—DD Form 543 
7—DD Form 543-1 
8—DD Form 544 
9—DD Form 544-1 
10—DD Form 545 
11—DD Form 545-1 
12—DD Form 546 
13—DD Form 547 
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ACKNOWLEDGMENT OF NoTICE 


The undersigned hereby acknowledges receipt of a signed 
copy of the foregoing Notice on 
19..... Two copies of this Notice, both signed, are here 
with returned. 


(Title) 


Defendant's Exhibit 14: Letters, Engineers to McShain, 
11/26/51 and 11/28/51 
CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. c. 


Address Reply To: 
Area Engineer 
Corps of Engineers, U. S. Army 
Camp Ritchie Area Office 
Blue Ridge Summit, Pennsylvania 


26 November, 1951 
John McShain, Inc. 
1501 North Arlington Ridge Road 
Arlington, Virginia 


Attention: Mr. R. L. Tippett 


Gentlemen : 


Reference is made to your Contract No. DA-49-080-eng- 
833 for Rehabilitation and New Construction at Fort 
Ritchie, Maryland. 
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Inclosed, in duplicate, is Truscon Steel Company’s 
drawing No. 1079-1, revised 16 November 1951, which you 
submitted under date of 19 November 1951. 


This drawing is approved as noted and stamped, and you 
are authorized to proceed accordingly. 


Sincerely yours, 


R. P. Kuve 
Colonel, Corps of Engineers 
Area Engineer 
1 Inel 
Dwg No. 1079-1 (dup) 


ee: McShain Phila Office 


CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. Cc. 


Refer to File No. 
600.1 Camp Ritchie, Md—NAWVL 


28 November, 1951 


John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 


Gentlemen: 


In accordance with telephone conversation between Mr. 
Gutmann of this office, and Mr. Tippett, forwarded are 
corrected copies of the first page of Notice of Termination 
dated 23 November 1951. It is requested that this page 
be substituted in your copies of the Notice of Termination 
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and that the original copies of page one be returned to this 
office. 


For THE District ENGINEER: 
Sincerely yours, 


L. J. Newron 
L. J. Newton 
Chief, Legal Branch 
1 Incl (in trip) 
First page of 
Notice of Term. 


ec: John McShain, Inc. 
1501 N. Arlington Ridge Road 
Arlington, Va. 


CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. Cc. 


23 November, 1951 


Refer to File No. 
600.1 Camp Ritchie, Md—NAWVL 


NOTICE OF TERMINATION 


John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 


Gentlemen : 


1. Effective Date and Scope of Termination. This letter 
will confirm the Government’s telegram to you dated 
5 November 1951 terminating in part your Contract No. 
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DA-49-080-eng-833 (hereinafter referred to as ‘‘the con- 
tract’’) for the convenience of the Government, in accord- 
ance with the clause thereof entitled ‘“‘Termination for the 
Convenience of the Government.’? Such termination is 
effective on the date and in the manner stated in such 
telegram, copy of which is attached hereto, except that in 
lieu of the work stoppages and deletions set forth therein, 
the following work shall be terminated: 


New Buildings: All items except Item 11, Communica- 
tions Building. 


Rehabilitation of Existing Buildings: Stone Buildings 
A23 and A24 under Item 1; Buildings C312, C313, C314, 
E502, £503, E504, E511 and E512 under Item 2; Item 3; 
Item 4; Item 5; Item 7; Item 8; Item 9; Item 10; Mess 
Hall A31 under Item 11; Item 12. 


Exterior Utilities and Site Improvements: All work 
except that necessary to complete the non-terminated 


portion of the contract. 


Rehabilitation of Existing Buildings: Sixteen Miscel- 
laneous Buildings designated on the contract drawings as 
follows: Al, A4, A30, A126, B5, C1, C28, D15, D401, D402, 
D456, El, E2, E519, G4, G705. 


Rehabilitation of Water Filtration Plant: All work. 


Sanitary Sewers: All work except that necessary to 
complete the non-terminated portion of the contract. 


Water Lines: Distribution System: All work except 
that necessary to complete the non-terminated portion of 
the contract. 


(References above are to the Data Sheet beginning on 
page 2(a) of the contract.) 
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Defendant’s Exhibit 31: Memorandum. Division Engineer to 
Chief of Engineers 12/3/51 


NADLG (26 Nov. 51) 1st Ind 


Svussecr: Facts in Connection with the Alleged Mistake in 
Bid of John McShain, Inc., after Award of Contract 
No. DA-49-080-eng-856. 


Office, Division Engineer, North Atlantic Division, 
Corps of Engineers, New York 7, N. Y., 3 December 1951 


To: The Chief of Engineers, Department of the Army 


1. A careful review has been made of this matter and 
full discussions had with respect to all the facts and cir- 
cumstances surrounding the entire transaction with a view 
to determining whether relief should be granted to McShain 
on the basis that a mistake had been made in his bid, and 
if so, whether further negotiations may be engaged in to 
correct such mistake. 


2. No mistake was alleged in the bid until after the 
reduction was made in the scope of work under the con- 
struction and rehabilitation contract at Camp Ritchie. The 
bids were opened on 2 October 1951 and McShain was 
fully aware at that time of the amounts of the other bids, 
but he did not protest to the Contracting Officer that a 
mistake had been made. Again, on 12 October, at the 
negotiation conference, McShain’s representatives ex- 
plained his bid by stating that in arriving at the price, he 
did not include anything in the way of contingencies, over- 
time, liquidated damages and nothing was set up in the 
way of price or wage increases. It is apparent that by 
purposely excluding these items, MeShain was insuring 
that he would be the low bidder. 


3. In this connection, it may be noted that the Division 
Engineer, immediately after the results of the bid opening 
were reported to him, instructed the District Engineer to 
determine whether an error was made in view of the 
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relatively low price bid by McShain. The District 
Engineer’s reply was that McShain was pressing him to 
have the award made and to get started. There was no com- 
ment from the contractor at that time that a mistake had 
been made. Therefore, the Division Engineer concurred 
with the District Engineer that the award should be made 
to McShain. 


4. On 26 October, McShain addressed a letter to the Dis- 
trict Engineer asking for help in solving wage scale 
problems, giving this as the reason for not having 
acknowledged receipt of the Notice to Proceed. It was not 
until 14 November, over a month after the issuance of 
the Notice of Award and Notice to Proceed, on 12 October 
1951, that McShain first raised the question of mistake. It 
is significant that this protest came only a few days sub- 
sequent to partial termination of the construction and 
rehabilitation work at Camp Ritchie. It is considered 
that the above facts and the sequence of events do not dis- 
close the slightest evidence to indicate the possibility of 
a mistake. Contrary to indicating a mistake, they reflect 
that the contractor was completely conscious of the 
realities of the situation and appeared to be anxious to 
proceed with the work. It is not inequitable to hold that 
the contractor cannot be permitted to use this claim of 
mistake as a means of escaping the consequences of an im- 
provident bid or otherwise to improve his adverse position 
with respect to the subject contract resulting from the 
partial termination of the construction and rehabilitation 
contract. Incidentally, the contractor’s only supporting 
data for his ‘‘mistake’’ is the difference in bid prices. 


5. It is considered that on 12 October 1951 when the 
negotiation conference was completed and McShain was 
handed a formal Notice of Award and Notice to Proceed, 
a valid and binding contract was entered into between the 
parties. It is further considered that the facts of this 
ease do not disclose any bona fide error in McShain’s bid 
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or that the Contracting Officer sought to take advantage 
of McShain’s low bid price. 


6. In view of the foregoing, it is recommended that 
McShain be notified to delay no further in performance of 
the work under the contract; that in the event he does not 
proceed as directed, he will be considered in default and 
be held for the excess costs occasioned the Government 
in accomplishing the work by other means. 


/s/ F.¥F. Freca 
F. F. Frech 
Colonel, CE 
Division Engineer 
12 Inels: n/e 
w/d cy ea 
exe. 1, 2,8 


Defendant's Exhibit 17: Letter, District Engineer to 
McShain, 12/11/51 

CORPS OF ENGINEERS, U. S. ARMY 

OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 

FIRST AND DOUGLAS STREETS NW. 
WASHINGTON 25, D. C. 

Refer to File No. 
600.1 Camp Ritchie—-NAWVE 
11 December, 1951 


Recisrerep Mam — Return Recewr ReQuesTED 


John McShain, Inc. 
17th and Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


Reference is made to your Contract No. DA-49-080-eng- 
856 for construction of the Primary Site of the Camp 
Ritchie Project. 
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Your attention is invited to the fact that you were given 
Notice of Award and Notice to Proceed on 12 October 1951, 
that the ten day period for commencement of work has 
expired, and that to date you have not started with the 
work under this contract. 


In accordance with instructions received from higher 
authority, I am requesting that you state by return mail 
definitely whether or not you propose to proceed with the 
work. Your reply in this instance should be unequivocal 
and without reservation or provision. 

Sincerely yours, 
/8/ Auan J. McCutcHen 
Alan J. McCutchen 


Colonel, Corps of Engineers 
District Engineer 


ce: 
Arlington Office 


NAD (2) 


Defendant's Exhibit 18: Letter, McShain to District 
Engineer, 12/13/51 
Joun McSuar, Inc. 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 30, Pa. 


December 13, 1951 
Corps of Engineers, U. S. Army 
Attention: Col. Alan J. McCutchen 
Office of the District Engineer 
First and Douglas Streets, N.W. 
Washington 25, D. C. 
Your File: 600.1 
Camp Ritchie—-NAWVE 
Dear Sir: 
I wish to acknowledge receipt of your registered letter 
dated December 11, requesting that we advise you definitely, 
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by return mail, whether or not we propose to proceed with 
the work at the Primary Site at the Camp Ritchie job. 


You recall on the occasion of our meeting in Washington, 
when the question was raised regarding our action should 
we be advised to proceed with the work, I, in turn, informed 
you that I proposed to resort to the privilege afforded me 
under the terms of my contract and appeal to the Secretary 
of Army, should this decision be an adverse one. In view 
of the fact that the higher authority bas seen fit to dis- 
regard the circumstances surrounding this particular 
contract, I wish to inform you that J am writing today to 
the Secretary of the Army asking for a hearing in con- 
nection with this particular contract. 


I call your attention to my letter, addressed to you under 
date of October 26th, in which I informed you there were 
certain problems in connection with the labor rates in 
existence and requested that some action be taken by your 
department to bring these matters to a satisfactory con- 
clusion, preparatory to the time for starting work. As of 
this date, this letter remains unanswered. 


Very respectfully yours, 


Joun McSzarn, Inc. 
/s/ Joun McSwain 
John McShain, President 
JMcS :em 
ce: Mr. J. P. Hauck 
Col. Robert P. Kline 
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Defendant’s Exhibit 19: Letter. McShain to Secretary of 
Army Pace, 12/13/51 
JouN McSuary, Inc. 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 30, PA. 


December 13, 1951 


Re: Camp Ritchie Project 
Camp Ritchie, Maryland 


The Honorable Frank Pace 
Secretary of Army 

The Pentagon 

Washington, D. C. 


My dear Mr. Secretary: 


Under date of August 22, we were awarded the contract 
by the Corps of Engineers for the construction of the 
buildings at Camp Ritchie in the amount of $9,160,600. We 
proceeded immediately with the expediting of this contract, 
and, after completing a considerable amount of our work, 
we were invited to submit a proposal on additional work 
in the same vicinity. We submitted a proposal based on 
the fact that we had the work on the first contract under 
construction. However, in submitting our second proposal, 
in the amount of $6,574,825, we made a very serious mis- 
take in the submission of our figures, which reflected a 
difference of $1,500,000 between the second bidder and 
ourselves. We called this mistake to the attention of your 
representatives in a conference, but, at the same time, 
assured them that, in view of the fact we had the first 
contract in the vicinity, we would proceed with the second 
contract. In the meantime, we received a notice to proceed 
with the work. 


About five days later, we received a 100-word telegram 
canceling the first contract for reasons known only to the 
Corps of Engineers since the work was progressing well 
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in advance of the contract time and in a very orderly 
fashion. 


We have appealed to the Contracting Officer to relieve 
us from the obligation of fulfilling this second contract, first 
because of the mistake, and, second, because of the can- 
cellation of the first contract. In a letter, received today, 
he has denied our request, and the writer would appreciate 
an opportunity to see you in order that he may present 
his case. If you will arrange, through your secretary, the 
time that will be convenient to you, I will be present in 
your office. 


Thanking you for your consideration in this matter, 
I remain 
Cordially yours, 


/3/ Joux McSHatn 
John McShain, President 
JMcS :em 
ec: Mr. J. P. Hauck 


Defendant's Exhibit 20: Letter, Consultant of Under Secretary 
of Army to McShain, 12/18/51 
DEPARTMENT OF THE ARMY 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 


18 December, 1951 
Mr. John McShain, President 
John MeShain, Ine. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


Dear Mr. McShain: 


This is in reply to your December 13 letter to Mr. Pace. 
Inasmuch as such matters are a responsibility of the 
Under Secretary of the Army and specifically fall within 
my assigned fields I will be happy to see you at any time 
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mutually agreeable to both of us. I can be reached at 
Llberty 5-6700, Extension 55918. 


Sincerely yours, 


/s/ M. BE. Kavetre 
Michael E. Kalette 
Consultant 


Plaintiff's Exhibit 21: Letter. McShain to Secretary of 
Army Pace, 12/21/51 
JoHN McSuain 
17TH & SPRING GARDEN STREETS 
PHILADELPHIA 


December 21, 1951 


My dear Mr. Secretary: 


You were very gracious yesterday, and I do appreciate 
your kindness in taking the time out of your busy day to 
see me. You can be certain I am mindful of your heavy 
obligations and your responsibility, and it was with con- 
siderable reluctance that I imposed on your good nature. 


The brief interview that we had yesterday was one that 
I will long remember, and your graciousness reflects credit 
on the present administration. 


Again, many thanks and with every good wish to Mrs. 
Pace and you for a very happy Christmas. 


Sincerely, 


/s/ Joan McSwain 
The Honorable Frank Pace 
Secretary of Army 
The Pentagon 
Washington, D. C. 
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Defendant's Exhibit 21: Letter, District Engineer 
to McShain, 12/21/51 
CORPS OF ENGINEERS, U. S. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. C. 
21 December, 1951 
Refer to File No. 
600.1 Fort Ritchie NAWVE 
John McShain, Inc. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


Your letter of 13 December in reply to my letter of 
11 December does not, as requested by me, state 


definitely whether or not you propose to proceed with the 
contract awarded to you on the ‘‘Primary Site’’ in the 
vicinity of Camp Ritchie. 


With respect to the last paragraph of your letter of 
13 December referring to your letter of 26 October regard- 
ing certain problems in connection with labor rates, you 
will recall that at a prior conference in my office on 
24 October Mr. John McShain was informed regarding 
the proper procedure in labor matters of this kind. The 
procedure indicated was to apply to the Department of 
Labor for a letter of inadvertence or for a revision of the 
prevailing wage rates, provided you felt that you had the 
proper evidence to support your application. Subsequent 
to 26 October you were further orally advised by repre- 
sentatives of my office regarding the foregoing procedure. 
Under these circumstances, it was not believed that a formal 
written reply to your letter of 26 October was necessary. 
You may consider this letter as supplementing my verbal 
reply to your letter of 26 October 1951. 
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It is emphasized that your continued delay in commence- 
ment of work on the ‘‘Primary Site’’ jeopardizes comple- 
tion of the contract within the time limits. In this con- 
nection, it is noted from your letter of 13 December 1951 
that you have appealed in writing as of that date to the 
Secretary of the Army. Your attention is respectfully 
invited to the disputes clause of your contract which 
provides that pending decision by the Secretary of the 
Army of any dispute under the contract ‘‘the contractor 
shall diligently proceed with the performance of this 
contract’’. 

Sincerely yours, 


/s/ Auan J. McCurcHen 
Alan J. McCutchen 
Colonel, Corps of Engineers 
District Engineer 
Contracting Officer 


Plaintiff's Exhibit 23: Letter. McShain to District 
Engineer, 12/26/51 
JoHN McSuary, Inc. 
BUILDERS 
17TH & SPRING GARDEN STS. 
PHILADELPHIA 


December 26, 1951 


Office of the District Engineer, 
U. S. Army, 

1st & Douglas Streets, 
Washington 25, D. C. 


Gentlemen: 


Previous to the receipt of your communication of 
December 21st, the writer had a conference with the Secre- 
tary of the Army and discussed the details in connection 
with the work at the primary site, Camp Ritchie. Pending 
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further action, we were advised to await further word 
from the Secretary’s office relative to the labor situation, 
as I explained on the phone last Friday. 


I feel that this is a matter that should be covered im- 
mediately upon settlement of the dispute relative to 
proceeding with the work. 


Sincerely, 


Joun McSzary, Inc. 
/s/ Joan McSHarn 
John McShain, President 
JMcS :ey 
ee: Mr. J. P. Hauck 


Defendant's Exhibit 2: Potts Revised Subbid for Miscellaneous 
Metals, 12/31/51 


1951 DEC 31 PM 4 33 

WV149 PD DUPLICATE OF TELEPHONED TELEGRAM— 

MECHANICSBURG PENN 31 155P= 
JOHN MCSHAIN INC RUSH CJ OFC WILL PICK UP IN NEXT 30 

MINDS 

ARLINGTON VIR= 

WE PROPOSE TO FURNISH DELIVER AND ERECT EXCEPT ITEMS 
BUILT IN BY OTHER TRADES DELIVERED TO JOB SIDE ONLY MIS- 
CELLANEOUS METALS AS SPECIFIED IN SECTION 15 INCLUDING 
ADDENDA 2 AND 3 OF THE SPECIFICATIONS FOR THE CONSTRUC- 
TION OF CAMP RITCHIE PROJECT PRIMARY SITE FOR THE SUM 
OF 248,600.00= 

=POTTS MFG CO= 
15 2 3 248,600.00— 


Plaintiff's Exhibit 10: Letter, McShain (per Fay) to Secretary 
of Army Pace 


UNITED STATES OF AMERICA 
UNITED STATES GENERAL ACCOUNTING OFFICE 


Pursuant to the provisions of sections 306 and 311 (e) 
of the Budget and Accounting Act, 1921, 42 Stat. 24, 25; 
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31 U. S. C. 46, 52 (e), I hereby certify that the annexed 
documents, are true copies of the offical documents now 
on file in the United States General Accounting Office in 
the following case: 


United States v. John McShain, Inc. 
D. C. D. C., Civil Action No. 1066-54. 


Ix Wiryess Wuereor, I have hereunto set my hand and 
caused the seal of the United States General Accounting 
Office to be affixed this 2nd day of October in the year 1959 
at Washington. 


By direction of the Comptroller General of the United 
States, 


/s/ E. C. Bonannon 
United States General Accounting Office. 


(Seal) 


RESTRICTED 


LAW OFFICES OF 
FAY & ANDERSON 
WASHINGTON BUILDING 
WASHINGTON 5, D. C. 


December 31, 1951 


The Honorable Frank Pace 
Secretary of the Army 

The Pentagon 

Washington 25, D. C. 


Re: Mutual Mistake in the Award of 
Contract No. D. A. 49-080-eng-856. 


Dear Mr. Secretary: 


This letter will confirm the facts which Mr. John 
McShain, President, John McShain, Inc., related to you 
during the conference in your office on December 20, 1951. 


551 


There are attached copies of documents which will more 
fully describe and support the allegation that a mistake 
was made by the contractor in the computation of his bid. 
The contractor contends that the mistake was of such 
magnitude as to put the contracting officer on notice before 
he issued the award, and that the contractor was entitled 
to negotiate the final conditions and price prior to the 
Notice of Award. 


The contractor, John McShain, Inc., submitted a bid in 
the amount of $11,790,224.00 for construction and renova- 
tion at the Camp Ritchie Project, Camp Ritchie, Mary- 
land. The bids were opened on August 15, 1951, and it 
was ascertained that this contractor was the low bidder. 
A few days later, in accordance with practice, the con- 
tracting officer called the bidders into his office for a dis- 
cussion of the terms and conditions of the project and 
proceeded to negotiate a lower price. This contractor was 
informed at a conference on August 20, 1951, that fifteen 
units contained in the specifications would be eliminated. 
After deducting $2,289,600.00, the estimated cost of these 
fifteen units, he was required to further reduce his bid 
on the remaining items of the project. This reduction 
amounted to $340,024.00. Contract No. D. A. 49-080-eng- 
833 was awarded on August 22, 1951, after both parties had 
mutually agreed on the terms, conditions and the final 
price of $9,160,600.00. 


The subject contractor started work immediately and had 
made considerable progress when he was invited to bid on 
construction of the Camp Ritchie Project Primary Site, 
approximately five miles from the site of Contract No. 
D. A. 49-080-eng-833. This project was described as novel 
and without precedent, and informally as “‘a little under- 
ground Pentagon.”’ There was no norm by which an 
accurate estimation of certain phases of cost of the con- 
struction could be computed. 


On September 6, 1951, Colonel Alan J. McCutchen, 
District Engineer, Washington District, held a pre-bid 
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conference relative to the construction of the Primary Site 
Project. There was a transcript of the proceedings 
furnished the contractors who were present, and on Page 9 
of the official transcript, dated September 6, 1951, Para- 
graph 2 provides as follows: 


“The proposals will be opened in this room at 
1500 hours on the second of October, 1951. Negotia- 
tions will be conducted with those submitting the three 
lowest proposals to determine the final conditions and 
price.”’ 


A similar procedure had been followed in the previous 
contract awarded this contractor on August 22, 1951. 


Seven bids relating to the Primary Site Project, Camp 
Ritchie, Maryland, were received and opened on October 2, 
1951. They were as follows: 


John McShain, Ince. $ 6,574,825.00 
Johnson 7,944,010.00 
Perini 8,033,110.00 
Carwell Scott, S. A. Heale 8,854,600.00 
J. A. Jones 9,553,370.00 
T. Starett 11,374,420.00 
Baltimore 11,509,900.00 


Shortly after the bids were opened the contracting 
officer contacted some of the other bidders with the request 
that they come in for negotiation of their bids in con- 
formity with the practice followed by the Corps of 
Engineers. He was informed that they did not care to 
negotiate as it was apparent to them that they could not 
meet the subject contractor’s bid, and in their opinion 
the disproportionate bid evidenced the fact that a mistake 
had been made. 


Without notice to the subject contractor and without any 
opportunity to negotiate the final conditions and price, 
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the contracting officer on October 12, 1951, issued a formal 
Notice of Award and order to proceed. 


The subject contractor, relying on the belief that the final 
conditions and price were to be negotiated, secured a con- 
ference with the contracting officer on October 24, 1951, at 
which time he informed the contracting officer that a 
serious mistake had been made in the computation of his 
bid. The parties discussed possible methods of adjusting 
the mistake and negotiating a satisfactory price. At that 
time, the subject contractor informed the contracting 
officer that under these conditions he would proceed since 
he already had his men on the site working on the previous 
Contract No. D. A. 49-080-eng-833. The contractor was 
led to believe that such a procedure would be adopted and 
that a negotiated price would be mutually agreed upon. 


However, before any work was started on the new 
Contract, at the Primary Site Project, the subject con- 
tractor received notice of cancellation of the previous 
Contract No. D. A. 49-080-eng-833 by telegram dated 
November 5, 1951. Immediately thereafter the contractor 
asked for an appointment with the contracting officer. At 
a conference on November 14, 1951, he verbally requested 
that he be permitted to withdraw his bid on the ground 
that serious mistake had been made in the bid and that 
the then existing conditions precluded the possibility of 
a meeting of the minds of the parties. This request was 
confirmed in letter dated November 16, 1951. 


On November 19, 1951, the contractor presented the 
request that he be permitted to withdraw his bid to 
General Hardin of the Corps of Ergineers, at which time 
the contractor was informed by the General that he would 
investigate the matter and advise what, if any, relief could 
be granted. 


By registered letter dated December 11, 1951, the 
subject contractor was advised by the District Engineer 
that ‘‘In accordance with instructions received from 
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higher authority, I am requesting that you state by return 
mail definitely whether or not you propose to proceed 
with the work.’? The contractor advised the Corps of 
Engineers, by letter dated December 13, 1951, that he was 
appealing this matter to the Secretary of the Army. 


It is submitted that the contracting officer was on notice 
that a mistake had been made in the contractor’s bid. The 
issuance of the Notice of Award prior to negotiating the 
final conditions and price of the project, deprived the con- 
tractor of his right either to prove the mistake in his bid 
or to request a withdrawal of the bid prior to its 
acceptance by the contracting officer. 


It is conceded that this project was an unusual and 
novel construction operation. The specifications were 
restricted and the normal procedures for securing sub- 
contract bids and calculating costs of items could not be 
followed. The inability of the contractor to get verifica- 


tion of the cost of some items, and the error of not incor- 
porating in the original bid the items contained in 
Addendum No. 2 resulted in a mistake in the amount of 
$995,732.00, itemized as follows: 


Amount Corrected Amount of 
Item of Bid Amount Mistake 


Concrete (Exhibit 1) $184,800.00 $329,319.00 $144,519.00 
Cement (Exhibit 2) 311,600.00 417,280.00 105,680.00 
Form Work (Exhibit 3) 262,100.00 301,026.00 38,926.00 
Mise, Metal (Exhibit 4) 
(Addendum No, 2) 93,000.00 248,600.00 155,600.00 
Millwork, Wallboard, Steel Studs 
and Erection (Addendum No. 
2) (Exhibit 5) 119,000.00 191,190.00 72,190.00 
Blast Doors 5,000.00 49,000.00 44,000.00 
(Estimated Cost) (Lowest Verbal Bid) 
Temporary Wiring 50,000.00 102,000.00 52,000.00 
(Estimated Cost) (Changed Conditions and 


Premium Time 150,000.00 265,000.00 
(Estimated Cost) (Changed Conditions and 
Verified Cost) 
Proposal No, 2, Item No. 5 
(Concrete, Tunnel Lining) 
(Exhibit 6) $ 462,000.00 $ 729,817.00 $267,817.00 


Total (Exhibit 7) $1,637,500.00 — $2,633,232.00 $995,732.00 


555 


The wage scale, contained in the specifications, would 
have been a necessary subject for negotiation prior to the 
issuance of the Notice of Award. The unions had evidenced 
their inability to furnish men at similar wage scales pro- 
vided in other projects in the area. (Exhibit 8) 


The bid submitted by this contractor was prepared in 
a manner which reflected a savings to the Government 
in excess of $300,000.00 by reason of the elimination of 
overhead costs. (Exhibit 9) This savings was made 
possible because of the existence of the previous Contract 
No. D. A. 49-080-eng-833 which was terminated for the 
convenience of the Government shortly after the issuance 
of the Notice of Award. 


Finally, it is submitted that the issuance of Notice of 
Award, in the light of the facts and conditions that 
existed, deprived the contractor of his rights. The Comp- 
troller General has ruled in similar situations that the 
contract may be rescinded where the contracting officer 
was on notice of probable error and that, hence, the 
acceptance of the bid would not be in good faith. The 
Court of Claims has on many occasions passed on the 
question of whether there had been a meeting of the minds 
of the parties on the vital subject of price, and has granted 
relief to the contractor. The situation existing in the 
instant case contains a factor that is not present in any 
of the reported cases, namely, the representations of the 
Government at the pre-bid conference that the contractor 
would have the right to negotiate final conditions and 
price. The failure to provide the opportunity for the con- 
tractor to exercise this right precluded the legal formation 
of a binding contract. 
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It is respectfully requested that the contract be 
rescinded or that the award be withdrawn and the final 
conditions and price be negotiated. 


Respectfully, 


Joun McSuary, Inc. 
/s/ Georce Morris Fay 
George Morris Fay 
Attorney 
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Exhibit 4 
1951 DEC 31 PM 4 33 

WV149 PD DUPLICATE OF TELEPHONED TELEGRAM=— 

MECHANICSBURG PENN 31 155P= 
JOHN MCSHAIN INC RUSH CJ OFC WILL PICK UP IN NEXT 30 

MINDS 

ARLINGTON VIR= 

WE PROPOSE TO FURNISH DELIVER AND ERECT EXCEPT ITEMS 
BUILT IN BY OTHER TRADES DELIVERED TO JOB SIDE ONLY 
MISCELLANEOUS METALS AS SPECIFIED IN SECTION 15 INCLUD- 
ING ADDENDA 2 AND 3 OF THE SPECIFICATIONS FOR THE CON- 
STRUCTION OF CAMP RITCHIE PROJECT PRIMARY SITE FOR THE 
SUN OF 248,600.00— 

=POTTS MFG CO= 
15 2 3 248,600.00— 


Exhibit 4(a) 
POTTS MANUFACTURING COMPANY 


MECHANICSBURG, PENNSYLVANIA 
(CUMBERLAND COUNTY) 


Reference to Miscellaneous Iron Camp Ritchie Job 
ProrosaL 
To John McShain, Inc. Date September 28, 1951 
Attention of Mr. Robert Tibbetts, Arlington, Virginia 
We propose to furnish items as scheduled below, based 
on prices, delivery, terms, etc., as hereinafter stated. 
Irems EREcrep 


Iron Stairs No. 1, 3, 5, 6, 7, 8, 9, 10 and 11 with inter- 
mediate platforms, railings and headers at floor levels 


Pipe wall rails for concrete Stairs No. 2 and 4 


Tron Ladders per Drawing A-60 
Tron Ladders for Vent Shaft Intakes per drawing T-12 


Double run pipe railings at Loading Platform 
Single run enameled pipe railings for Tunnels 


Pipe Railings and platforms for Vent Shaft Intakes 
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Irems DELIVERED 
3—Diamond plate covers and frames per drawing A-60 
for Compressor Room and Loading Platform 
9—14” plate access panels for third floor per drawing 
A-62 
6—Roof Scuttles 
16—Abrasive Thresholds per door schedule 


3/16” plate and channel frame trench covers for third 
floor from column lines No. 9 to Column Lines No. 37 


2—Channel frames and doors for Intake Shaft 
Approximately 25 tons miscellaneous hangers per 
specifications 
Kighty Eight Thousand One Hundred Fifty Dollars 
($88150.00). 
Price As above 
Respectfully submitted, 


Porrs Manuracturine Co. 
By /s/ J. H. Pavu 


PHONE: PENNYPACKER 5-2610 
NICO SUPPLY COMPANY 
MANUFACTURERS REPRESENTATIVES 
1700 WALNUT STREET, PHILADELPHIA 3, PA. 


October 16, 1951 


John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 


Re: Primary Site, Camp Ritchie 
Camp Ritchie, Md. 
Att: Mr. John McShain 
Gentlemen: 


We are authorized by the Grossman Steel Stair Corp. 
of New York City to furnish and deliver, or to furnish, 


569 


delivered and erected as indicated, items set forth under 
Section 15 of the specifications, for the sum of Two 
Hundred Sixty-five Thousand, Four Hundred Highty-Five 
Dollars ($265,485.) 


Items 21 and 24 are omitted, as they seem to be covered 
by Section 25 of the specifications. Item 29 and Item 324A 
are omitted. Item 33 is not included except as stated 
below. The following numbers and named items include 
erection. All other items, namely 19, 20, 22, 23, 25, 31 
are delivered only. Item 17, stairs; item 18, ladders; 
item 26, gratings; item 27, trench covers; item 28, pipe 
railing on ramps; item 30, tunnel sidewalk railing; item 
344A, Cyclone fence. 


The following subdivisions and only these subdivisions 
of item 33 are included: 


Loose lintels—delivered only 


Facia angles for loading platform—delivered only 


Bench supports—delivered only 
Steel floor plates and steel floor armour—delivered 
and erected 
We trust this meets with your approval. 
Very truly yours, 


Nico Surpity Company 
/3/ W.W. NrprtncHaus 
W. W. Niedringhaus 
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Exhibit 4(b) 


EMPIRE MILLWORK CORPORATION 
NORTHERN AND WILLETS POINT BOULEVARDS 
corona 68, NEW YORK 


TELEPHONE HAVEMEYER 4-8000 


September 25, 1951 
John McShain, Inc. 
17th & Spring Garden Street 
Philadelphia, Pennsylvania 


Re: Primary Site, Camp Ritchie, Md. 
Architect - Parsons, Brinkerhoff, Hall and MacDonald 
1-3 Story Building 
Areas 1-8 inclusive 


Gentlemen: 
We are pleased to quote you the sum of $19,895.00 for 
furnishing and delivering f.o.b. job site, tailboard delivery, 


the millwork in accordance with the drawings as listed on 
the Title Sheet, Specifications Section 16-Carpentry and 
Millwork, as drawn and prepared by Parsons, Brinkerhoff, 
Hall and MacDonald, Architects, and our resumé of items 
included and excluded which is attached hereto. 


Very truly yours, 


Emrpme Mitwork Corporation 
/s/ Bruce A. Barz 
Bruce A. Baltz 
Vice President 
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EMPIRE MILLWORK CORPORATION 
NORTHERN AND WILLETS POINT BOULEVARDS 
corona 68, NEW YORK 
TELEPHONE HAVEMEYEE 4-8000 


September 25, 1951 
Re: Primary Site—Camp Ritchie, Md. 


RESUME OF ITEMS INCLUDED AND EXCLUDED 


1. Doors—Dwes. 64 to 67 inclusive 
to consist of doors of size, design and construction as 
called for in the specification and listed in Door 
Schedule on Drawing 64, ready for installation. 
Prefitting and preparation for hardware not included. 


. Sound Proof Doors—Dwsg. 67 

Type MM-1 to be as specified and to be of standard 

‘“‘Riverbank”’ as manufactured by Hardwood Products, 

Neenah, Wisconsin. 

- Wood Jambs and Trim—Dwsg. A 67 

to consist of 
wood jamb of size as shown on drawings with heads 
dadoed to receive legs and bundled. 

. wood stops of size and pattern as shown eut to 
approximate size and shipped bundled. 
casing of size and pattern as shown cut to approx- 
imate size and shipped bundled. 
. Room Trim—Dwsg. 44, 45 & 57 

to consist of 

a. ceiling mould as called for on the drawing shipped 
in random lengths. 

b. scribe trim at top of subdivision partitions of size 
and pattern as shown on Drawing 45 shipped in 
random lengths in sufficient quantities for 75,000 
square feet of partitions. 
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c. wood chair rail called for in schedules shipped in 
random lengths. 

d. wood cap mould for lead line wainscot in X-Ray 
Room shipped in random lengths. 

. Clothes Closets—Infirmary Area No. 4, Second Floor 


—No Detail 
to consist of 


a. one shelf 1 x 16 at back of closets. 


b. wood pole 13¢” in diameter under shelf. 
c. hook strip 1 x 4 at back of closets. 
d 


. hook strip 1 x 4 at sides of closet board to receive 
wood pole. 


. all of above cut to approximate size and shipped 
bundled. 


. Shelves in Kitchen Stores, Area No. 2, First Floor 
—No Detail 
to consist of 


a. 8 tiers of shelves 1 x 24 extent as shown on floor 
plan of Dwg. 55. 


b. uprights 1 x 24 approximately 3 feet on center. 
ce. 1x 2 cleats. 


d. all of above cut to approximate size and shipped 
bundled. 


. Bank Screen—Dweg. 61 

All as shown on the drawing shipped fully assembled 
in sections complete with plastic top, cash drawers, and 
wood posts to receive glass. Glass and metal foot- 
rests not included. Hardware not included. 


. Shower Seats—Infirmary and Decontamination Area 
—Dweg. 57, 58 and 70 

To consist of hard wood seats fully machined and 

ready for installation. Metal standards not included. 
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. Dwarf Partition Cap, Room 3-1-22, Area 7, Third 
Floor—Dweg. 60 
to consist of 


a. wood cap, size and design as shown on drawing cut 
to approximate size and shipped bundled. 


b. scribe mould under cap cut to approximate size and 
shipped bundled. 
. Exceptions 
a. Storage and protection 
. Wall and partition framing 
. Roof cants 
. Wood furring, grounds and bucks 
. Temporary enclosures 
. Rough hardware 
. Lead lined doors 
Stair work (none shown) 
Metal mouldings and trim 
j. Installation and erection 
. Insulation 
. Gypsum and asbestos wall boards 
Glass and glazing 
. Finished hardware and preparation for same 
. Priming, back painting, staining or finishing 
. Shelves in Day Storage Area +1 (Metal) 
. Folding partition doors, trim and hardware 
Type E 1 
r. Automatic door seals or preparation for same 
s. Metal louvers and installation of same 
t. Metal bars for door Type NN-1 
u. Wood saddles (none shown) 
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Infirmary equipment and benches 
w. Kitchen equipment 
x. Wood bumpers 


This resumé is a careful analysis of the millwork require- 
ments in accordance with the drawings and specifications. 


If you desire any further information, kindly contact 


the writer. 
/s/ Puuur D. Sotiisce 
Phillip D. Sollisch 


PDS :-EKJ 


Exhibit 5 
JOHN McSHAIN, Inc. 


ject, 
Additional Cost for Metal Studs & Wall Board added in Addendum No, 2 but 
not included i in John McShain, Inc. Bid oe Error) 
Item Material 
Nailable Framing 20 
Wall Board 05 4 7,500.00 
Rubber Tile Base 
Painting 
Cement Asb. Board — 


$38,500.00 


A 
Additional Cost Above $38,500.00 
Additiona] Cost Millwork Mat’l 12,895.00 
Additional Cost Millwork Erection 
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Exhibit 5A 


SPECIAL AND STOCK WOODWORK FOR ALL BUILDING PURPOSES 


EMPIRE MILLWORK CORPORATION 
NORTHERN AND WILLETS POINT BOULEVARDS, 
corona 68, NEW YORK 
TELEPHONE HAVEMEYER 4-8000 


September 25, 1951 


John McShain, Inc. 
17th & Spring Garden Street 
Philadelphia, Pennsylvania 


Re: Primary Site, Camp Ritchie, Md. 
Architect—Parsons, Brinkerhoff, Hall 
and MacDonald 
1-3 Story Building 
Areas 1-8 inclusive 


Gentlemen: 


We are pleased to quote you the sum of $19,895.00 for 
furnishing and delivering f.o.b. job site, tailboard delivery, 
the millwork in accordance with the drawings as listed on 
the Title Sheet, Specifications Section 16-Carpentry and 
Millwork, as drawn and prepared by Parsons, Brinkerhoff, 
Hall and MacDonald, Architects, and our resumé of items 
included and excluded which is attached hereto. 


Very truly yours, 


Empme Miuwork CorPoRaTIon 


/s/ Broce A. Barz 
Bruce A. Baltz 
Vice President 


576 


SPECIAL AND STOCK WOODWORK FOR ALL BUILDING PURPOSES 


EMPIRE MILLWORK CORPORATION 
NORTHERN AND WILLETS POINT BOULEVARDS, 
corona 68, NEW YORK 
TELEPHONE HAVEMEYER 4-8000 


September 25, 1951 
Re: Primary Site-Camp Ritchie, Md. 
RESUME OF ITEMS INCLUDED AND EXCLUDED 
1. Doors—Dwegs. 64 to 67 inclusive 


to consist of doors of size, design and construction as called 
for in the specification and listed in Docr Schedule on 
Drawing 64, ready for installation. Prefitting and prepara- 
tion for hardware not included. 


2. Sound Proof Doors—Dwg. 67 
Type MM-1 to be as specified and to be of standard ‘‘River- 


bank”? as manufactured by Hardwood Products, Neenah, 
Wisconsin. 
3. Wood Jambs and Trim—Dwg. A 67 


to consist of 


a. wood jamb of size as shown on drawings with heads 
dadoed to receive legs and bundled. 

b. wood stops of size and pattern as shown cut to approxi- 
mate size and shipped bundled. 

¢c. easing of size and pattern as shown cut to approximate 
size and shipped bundled. 


4. Room Trim—Dweg. 44, 45 & 57 
to consist of 


a. ceiling mould as called for on the drawing shipped 
in random lengths. 

b. scribe trim at top of subdivision partitions of size and 
pattern as shown on Drawing 45 shipped in random lengths 
in sufficient quantities for 75,000 square feet of partitions. 
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ce. wood chair rail called for in schedules shipped in 
random lengths. 

d. wood cap mould for lead line wainscot in X-Ray Room 
shipped in random lengths. 

5. Clothes Closets—Infirmary Area No. 4, Second Floor 
—No Detail 

to consist of 

a. one shelf 1x16 at back of closets. 

b. wood pole 134” in diameter under shelf. 

c. hook strip 1x4 at back of closets. 


d. hook strip 1x4 at sides of closet bored to receive wood 
pole. 
e. all of above cut to approximate size and shipped 
bundled. 
6. Shelves in Kitchen Stores, Area No. 2, First Floor— 
No Detail 
to consist of 


a. 8 tiers of shelves 1x24 extent as shown on floor plan 
of Dwg. 55. 


b. uprights 1x24 approximately 3 feet on center. 
c. 1x2 cleats. 


a. all of above cut to approximate size and shipped 
bundled. 


7. Bank Sereen—Dweg. 61 


All as shown on the drawing shipped fully assembled in 
sections complete with plastic top, cash drawers, and wood 
posts to receive glass. Glass and metal footrests not in- 
cluded. Hardware not included. 
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8. Shower Seats—Infirmary and Decontamination Area 
—Dwsg. 57, 58 and 70 
To consist of hard wood seats fully machined and ready for 
installation. Metal standards not included. ; 
9. Dwarf Partition Cap, Room 3-1-22, Area 7, Third 
Floor—Dwg. 60 
to consist of 


a. wood cap, size and design as shown on drawing cut 
to approximate size and shipped bundled. 


b. scribe mould under cap cut to approximate size and 
shipped bundled. 

10. Exceptions 

a. Storage and Protection 

b. Wall and partition framing 

c. Roof cants 

d. Wood furring, grounds and bucks 

e. Temporary enclosures 

f. Rough hardware 

g. Lead lined doors 

h. Stair work (none shown) 

i. Metal mouldings and trim 

j. Installation and erection 

k. Insulation 


L Gypsum and asbestos wall boards 


m. Glass and glazing 
n. Finished hardware and preparation for same 


o. Priming, back painting, staining or finishing 
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p. Shelves in Day Storage Area #1 (Metal) 

q. Folding partition doors, trim and hardware Type El 
r. Automatic door seals or preparation for same 

s. Metal louvers and installation of same 

t. Metal bars for door Type NN-1 

u. Wood saddles (none shown) 

vy. Infirmary equipment and benches 

w. Kitchen equipment 

x. Wood bumpers 


This resumé is a careful analysis of the millwork require- 
ments in accordance with the drawings and specifications. 


If you desire any further information, kindly contact the 
writer. 
/s/ Pamur D. SoLLiscH 
Phillip D. Sollisch 
PDS :EKJ 
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For___Camp Ritchie 00 Owner 
Location__Primary Site 0 Architect 
Date_____ Estimated by__Extensions by___ Checked by. 


SUBJECT, 
Item No. 5 Proposal Ko. 2 
QUANTITY unt | ITEM 


-y.|| | Class "B" Concrete 
s.f.|| Footing Forms 
Wall Foras 
Arch. Forms 
Columns Forms 
Footing Forms 
Void Fill Forms 


Lamber 
Nails 


Ties am Wire 

Finish Exposed Concrete 
Paper (for Curing) 
Water Stops 


Plywood 


Coffers 
Coffers (Archt) 
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BEST COPY AVAILABLE 
"gram the original bound volume 


BEST COPY AVAILABLE 


QUOTATION wo 431 PROPOSAL MUrray Hill 9-0011 


MADE BY: 


from 
TERRY STEEL CONTRACTORS, Inc. 


103 Park Avenve © New York 17, N. Y. 


Date:...Oatober..hs..4952. 


We are herewith submitting to you our proposal for the erection only of two (2) sets 
of blast doors, ineluding lintels, tracks and motors for same. 


The price for the above mentioned work is to be Forty-Three Thous- 
and Five Hundred (343,509.00) Dollars, complete. 


We exclude the following: 
Electrical Work, Painting and frucking, 


Complete erection drawings and supervision tobe provided by the 
general contractor. Doors ero to be pre-assembled and match marked prior 
to delivery. It is understood that the blast doors and accessories as 
furnished by others will be delivered to us within the job site. 


THIS PROPOSAL DOES NOP CONTAIN ANY FUNDS FOR PROCESSING EMPLOYEES 
TO MEE? SECURITY REQUIREMENTS. ALi SUCH CHARGES AND EXPSNSES SHALL BE 
BORNE BY THE GOVERNMENT. 


We hope to be of service to you. 


It is understood that the “General Conditions” printed oa the reverse side of thie form are considered a part of this quotation 

and shall be binding on both shipper and purchaser. 
(Customer's Acceptance) 

i EXHIBIT 7A° a. 
facenssneanost areata aa oegER Seem Hao wa 

SET REE ae (Blast Doors) “TERRY STEEL CONTRACTORS, Inc. 
satedsioieteioees constitutes an order. 
sala buacigevens’ 

a paneer For general conditions 


B ing orders, see 
NY nse vreveeerecsessessssscscessecsncscecerseeeessesesessssasceueees . Pentasce 


STEEL CONSTRUCTION: Buildings ¢ Bridges * Towers * Tanks « Ete. 


AD We woe 


wi. od 


BEST COPY AVAILABLE 
_ from the sia bound volume 


GENERAL CONDITIONS 


This proposal is made for immediate acceptance and with the agreement that when accepted the follo i 
_ Bropey “e pte ‘ollowing 


1. All quotations are subject to change without notice. 
2. All arders when accepted are subject to all contingencies of transportation, dela; of carriers, strikes, 
—— tal requirements, regulations and restrictions and other causes unavoidable or beyond the con- 


3 All quotations and acceptances are based on our current material, labor and transportation costs and are 
subject to adjustment to such increased costs in effect at time of shipment. 


4. .No present or future applicable sales or use taxes, whether federal, stgte or local are included i 
—— inclu in our 


. & This quotation is not binding until formall ac after receipt of the purchaser's si ed accepta: 
and is subject to acceptable credit arrangements mally ace ished with conditions satisfactory to the Seller. = 


6 All orders regardless of who niade the quotation or signed the contract as representing the Seller are sub- 
ject to acceptance.and confirmation by an officer of the Seller. 


furnished or to be label -woder & S308\smm/ecatract: which remains me 


farn' 
of the Seller ject to its order. 


terial covered by this proposal or contract will be made as close to shipping date indicated 
as to shipments are predicated on prompt receipt of full information, approval of 
changing mill conditions. 


9. Compensation, Public Liability and property damage insurance are provided for all labor snd 
superintendence furnished by the Seller in normal amounts. No other form of insurance will be provided unless 
herein specified or unless cost of premium is paid by the Purchaser. 

10. Until all of the pro furnished under this proposal shall have been fully paid for in cash, the title and 
right of possession thereto remain in the Seller and any payments made on account of the purchase price shail 
Ievcase-of default be deemed to be for rental and wear of such perty. 

3d on the basis of weights calculated from the 
the A.LS.C. code. 


Sth and 20th of each month to the extent of 
Ist and 15th of each month. The balance of 
by this proposal or contract. 


the taking of field measurements, build- 


In the event of a conflict between the terms and conditions of the proposal or contract and the terms and 
condidgins ested tm the plans and specifications, the terms of the proposal or contract shall govern. 


price for additions to or deductions from the work as provided 
changes shall be determined by mutual agreement at the time 


upon 


all the work being lormed during Jar working hours of recular work- 
additional charged by tho Seller 


shall be added to the contract 
agreemen 
either 


He say) oor or rei necessary for the installation of material furnished under this contract or ncopcent 


BEST COPY AVAILABLE 
from the eriginal bound volume 
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Exhibit 8 
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES 
OF THE PLUMBING AND PIPE FITTING INDUSTEY 
OF THE UNITED STATES AND CANADA 

The Ring Building 

Washington 6, D. C. 

National 8487 


Local Union 48, City Baltimore 2, State Maryland 
Date September 27, 1951 


Mr. Lester T. Davis, Vice President 
Standard Engineering Company 
2129 Eye Street, N. W. 
Washington 7, D. C. 


Dear Mr. Davis: 


Relative to your request of furnishing ten (10) plumbers 
at the Camp Ritchie job, I may state that the job is in 


the jurisdiction of the Baltimore Local Plumbers 748. 
However, I may state that the rate of $2.25 per hour is 
contrary to the Baltimore rate which is at present $2.50 
perhour. You may readily see that no men can be furnished 
unless all conditions of our agreement are complied with; 
said agreement enclosed. 


Tt is a well known fact that we have had considerable 
difficulty supplying men at numerous jobs in our jurisdic- 
tion, even at the Baltimore rate of $2.50 per hour, jobs 
such as Bainbridge Naval Station, Edgewood Arsenal, 
Aberdeen Proving Grounds and also some private jobs. 
For your information, the following jobs were manned by 
Local No. 48, all of them being in the vicinity of the job 
in question: Fairchild Airplane Plant, Camp Dietrich, 
Frederick Memorial Hospital, Hagerstown Power House, 
and the Power House at Williamsport, Maryland, plus 
several jobs at Hagerstown which is about 14 miles from 
Camp Ritchie. 
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For other information which you may desire, kindly 
contact the writer. 


Respectfully yours, 


/s/ Henry WERNER 
Henry Werner, 
Business Representative 
Enc. 
HW/dr 


UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES 
OF THE PLUMBING AND PIPE FITTING INDUSTRY 
OF THE UNITED STATES AND CANADA 


The Ring Building 
Washington 6, D. C. 
National 8487 


Local Union 438, City Baltimore 2, State Maryland 
Date September 27, 1951 


Mr. Lester T. Davis, Vice President 
Standard Engineering Company 
2129 Eye Street, N. W. 
Washington 7, D. C. 


Dear Mr. Davis: 


Relative to your request of furnishing ten (10) steam- 
fitters at the Camp Ritchie job, I may state that the job is in 
the jurisdiction of the Baltimore Local Steamfitters +438. 
However, I may state that the rate of $2.25 per hour is 
contrary to the Baltimore rate which is at present $2.50 
per hour. You may readily see that no men can be furnished 
unless all conditions of our agreement are complied with; 
said agreement enclosed. 


It is a well known fact that we have had considerable 
difficulty supplying men at numerous jobs in our jurisdic- 
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tion, even at the Baltimore rate of $2.50 per hour, jobs 
such as Bainbridge Naval Station, Edgewood Arsenal, 
Aberdeen Proving Grounds and also some private jobs. 
For your information, the following jobs were manned by 
Local No. 438, ali of them being in the vicinity of the job 
in question: Fairchild Airplane Plant, Camp Dietrich, 
Frederick Memorial Hospital, Hagerstown Power House, 
and the Power House at Williamsport, Maryland, plus 
several jobs at Hagerstown which is about 14 miles from 
Camp Ritchie. 


For other information which you may desire, kindly 
contact the writer. 


Respectfully yours, 


/s/ H. C. DuBrevit 
H. C. DuBreuil, 
Business Representative 
HCDB/dr 


Address of Writer: 8 E. Preston Street 


SHEET METAL WORKERS’ 
INTERNATIONAL ASSOCIATION 
LOCAL UNION No. 122 


Baltimore, Md., September 28, 1951 


Mr. Lester T. Davis, 
Vice President, 

2129 Eye Street, N. W., 
Washington 7, D. C. 


Dear Mr. Davis: 


Relative to your request of furnishing ten (10) sheet 
metal workers at the Camp Ritchie job, I may state that 
the job is in the jurisdiction of the Baltimore Local, Sheet 
Metal Workers Local No. 122. However, I may state that 
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the rate of $2.20 per hour is contrary to the Baltimore rate 
which is at present $2.50 per hour. You may readily see 
that no men can be furnished unless all conditions of our 
agreement are complied with. A copy of the agreement 
is enclosed. 


Is is a well known fact that we have had considerable 
difficulty supplying men at numerous jobs in our jurisdic- 
tion, even at the Baltimore rate of $2.50 per hour, jobs such 
as Bainbridge Naval Station, Edgewood Arsenal, Aberdeen 
Proving Grounds and some private jobs. 


For any other information which you may desire kindly 
contact the writer. 


Very truly yours, 


/3/ Tuomas E, THorntor 
Business Representative 
Sheet Metal Workers Local +122 


Exhibit 9 


JOHN MCSHAIN, INC. 
BUILDERS 
1501 NoRTH ARLINGTON RIDGE ROAD 
ARLINGTON, VA. 


December 27, 1951 


In my capacity as manager of John McShain, Inc., in the 
Washington territory, on information at hand, it is my 
belief that a saving of approximately $300,000.00 could be 
made in the Primary Site contract (No. DA-49-080-eng-856) 
cost as a result of John McShain, Inc., having the first 
contract at Camp Ritchie (No. DA-49-080-eng-833) because 
of the joint use for both contracts of office, overhead, super- 
vision, transportation of materials, equipment, reuse of 
materials already located at the first job site and other 
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items of like nature. This savings was reflected in the 
preparation of the Primary Site bid. 


/s/ J.P. Havcr 


County of Arlington 
State of Virginia 


I, Elsie S. James, a Notary Public in and for the County 
and state aforesaid whose commission as Notary Public 
expires April 2, 1955 do hereby certify that J. P. Hauck 
whose name is signed to the foregoing writing bearing date 
on the 27th day of December 1951 has acknowledged the 
same before me in my state and county aforesaid, given 
under my hand and seal this 27th day of December 1951 


/s/ Exstz 8. James 
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Plaintiff's Exhibit 35: Comparison of Quantities Used in 
McShain’s Revised and Original Estimates for 
Concrete on Proposal No. 1 


COMPARISON OF QUANTITIES USED IN REVISED AND ORIGINAL 
ESTIMATES CONCRETE—PROPOSAL NO. 1 


Revised iginal igi Net 
Estimate i Differ- 
Item (Exhibit 1) i ence 
Footing Pedestals 209 C. Y. 
3” Slab on Steel Floors 2,110 C. Y. 2,110 C. ¥. 


233 za 
Walls and Foundation 525 C. Y. 


Slabs on Ground 


Machine Foundations 393 C. Y. 393 C. Y. 1-A 


Beams and Girders 204 C. Y. 204 C. Y. 

meena Cn 
Stairs and Soffits 32 C.Y. 32 0. Y. 1-A 0 
en ee eee 
Solid Sidewalks 262 C. Y. 252 C.Y. 1-A (2) +100. Y. 
eer IES 


111 C. ¥. 1A 3 
Concrete Conduits 1,632 C. Y. 1,521 C. Y. 1-A(1 


1,632 ©. ¥. 

Reservoir Footings 25 ©. ¥. 25 .¥.  1-A(1) 
Dam Walls 84 0. Y. CY. 1A) 
Reservoir Slabs 178 ©. ¥. 178C.¥. 1-A(1) 
Blast Door Columns 1408 C.¥. 1408C¥. 1A(1) 
Blast Door Slabs 194 ©. ¥. 1a OY. 1A) 
Barrier Vent Shaft 147 ©. Y. 47 c.¥.  1A(i) 
1975 G.¥.  19750.¥.  1-A(1) 

667 ©. ¥. 667 C.¥. . 1-A (2) 

1422 0.Y. 1422GY¥. 14() 

441 0.Y. “1C.Y.  1A(1) 


198 0.¥. 1-A (1) 
248 C.Y. 20C¥. 1-A4() 


248 C. YY. 
a 


118 C. Y¥. 118 C. Y. 1-A (1) 


0 
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Defendant’s Exhibit 25: Teletype. General Hardin to District 
Engineer, 1/9/52 


9 Jan 1952 UNCL 
Routine Mail 
x 


OCE, LEGAL DIV., WASE. 25, D. C. 


DIV ENGR NAD CE NEW YORK NY 
DIST ENGR WASH DIST CE WASH DO 


CONTRACT DA 49-080 ENG-856 CMA WITH JOHN MCSHAIN CMA INC 
CMA IS AUTHD PD AUTHORITY IS GRANTED TO NEGOTIATE 
WORK WITH NEXT LOW BIDDER FOR PERFORMANCE OF THE 
WORE PD 

UNCL 1 1 


¢ 
JOHN R. HARDIN, Brig. Gen., USA 
Asst. Chief of Engrs. for Mil. Constn 
ENGAC-301 54701 


Defendant's Exhibit 22: Letter, District Engineer 
to McShain, 1/9/52 
CORPS OF ENGINEERS, U. S, ABMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D, Cc. 


RecistereD Mam—Rerurn Receret REQUESTED 
9 Jan. 52 
Refer to File No. 600.1 Camp Ritchie 
(Primary Site)-NAWVL 
John McShain, Inc. 
1501 No. Arlington Ridge Road 
Arlington, Virginia 


Gentlemen: 


Reference is made to Contract No. DA-49-080-eng-856 
dated 12 October 1951, for construction of the Camp Ritchie 
Project Primary Site. 

Under the terms of subparagraph (a) of Clause 5, Ter- 
mination for Default, of the said contract, you are hereby 
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notified that your right to proceed with the work under the 
said contract is terminated. 


Sincerely yours, 


/s/ Auan J. McCuronen 
Alan J. McCutchen 
Colonel, Corps of Engineers 
District Engineer 


ec: John McShain, Inc. 
17th & Spring Garden Sts. 
Philadelphia, Pa. 


Defendant’s Exhibit 28: Letter, Under Secretary of Army to 
Comptroller General, 1/11/52 
DEPARTMENT OF THE ARMY 
WASHINGTON 20, D. ©. 
11 Jan. 52 

The Honorable 

The Comptroller General 

of the United States 


Dear Mr. Comptroller General: 


There is submitted herewith for your consideration Con- 
tract No. DA 49-080-eng-856, with John McShain, Inc., for 
construction work at Camp Ritchie, Maryland. The contrac- 
tor was formally notified of award of a contract and given 
notice to proceed on 12 October 1951. Although demands 
have been made upon the contractor to proceed with the 
work, he has not done so. The written contract instrument 
has not been signed by the contractor. The question for 
decision is whether a contract exists under which the con- 
tractor is chargeable for the performance of the work. 
This Department is of the view that a contract exists. In 
view of the urgent nature of the project involved, the 
Chief of Engineers has determined that it is in the best 
interests of the Government to terminate the contractor’s 
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right to proceed on grounds of a default and to proceed 
with another contractor in performing the work. The facts 
of this case are substantially as follows. 


Under date of 14 September 1951, Invitation No. ENG- 
49-080-52-13-(15) was issued requesting proposals for con- 
struction of Camp Ritchie Project primary site. The in- 
vitation stated that proposals, which would be the basis of 
negotiating a construction contract, would be received until 
2 October 1951. The proposals were opened on 2 October 
1951, and the bid of John McShain, Inc., was low at 
$6,578,825. The proposal did not contain any qualification 
and stated that the contractor would execute a contract 
within 30 days after date of opening and would commence 
work within 10 days after receipt of written notice to pro- 
ceed. On 12 October 1951 a conference was held with 
representatives of John McShain to discuss the price, at 
which time the representative stated that the bid did not 
include anything in the way of contingencies, overtime, 
liquidated damages or price and wage increases. /There- 
fore, the contractor was concerned about the liability for 
penalties in the event that completion was delayed beyond 
the contract period. Subsequent to this conference, on the 
same day, a formal notice was issued by the District Engi- 
neer to the contractor that his proposal in the amount of 
$6,574,825 was accepted; that a formal contract was being 
prepared; and that acceptable performance and payment 
bonds must be furnished upon execution of the formal 
contract. Furthermore, the contractor was notified that 
the letter constituted his formal notice to proceed under 
the contract. Provision was made for the contractor’s 
acknowledging receipt of the notice to proceed by signing 
and returning copies of the letter. This notice of award 
was delivered by registered mail and a return receipt 
obtained. 


Another conference was held with the contractor on 24 
October 1951 at which time he stated that he realized his 
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bid was considerably under his competitor’s but that he 
was willing to go ahead with the work. 


By letter of 26 October 1951, the contractor advised the 
District Engineer that he was concerned about the wage 
seales promulgated for the work and stated that he had 
delayed returning notice to proceed for this reason. 


On 5 November 1951 it was found necessary to ter- 
minate for the convenience of the Government portions of 
a previous contract, Contract No. DA 49-080 eng-833, with 
John McShain, for other construction work in the same 
general vicinity at Camp Ritchie. On 7 November 1951, 
John McShain, Inc., acknowledged receipt of the termination 
notice under this contract and stated that, in cancelling 
this contract, his position, with regard to Contract No. 
DA 49-080 eng-856, was seriously affected and requested 
a meeting at which the matter could be discussed. Pur- 
suant to this request, a meeting was held on 14 November 
1951; and at this meeting the contractor brought out the 
point that he had made a mistake in his bid for Contract. 
No. DA 49-080 eng-856, and that the contracting officer 
should have recognized this fact due to the bid being so 
much lower than the other bids received. By formal 
letter, dated 15 November 1951, the contractor made this 
a formal request and suggested that the contract be put on 
a cost-plus-a-fixed-fee basis. 


At the time the John McShain, Inc. proposal was received 
it was not considered to be unusually low, although it was 
materially less than other proposals submitted. In view of 
the contractor’s representative’s statement, made at the 
conference on 12 October 1951, that the contractor had 
eliminated contingencies, over-time, ete., together with the 
fact that Mr. McShain had previously expressed a desire 
to obtain the contract because of the novel problems of 
construction involved, the low bid was considered to be 
realistic. No actual error was claimed at that time and 
none was apparent. 
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There are attached hereto for your information copies 
of various letters and telegrams relative to this matter, 
together with copies of the abstract of bids, the invitation 
for bids, the proposed contract, the contractor’s original 
bid and notice of termination of right to proceed. Your 
consideration of this matter and decision on the question 
involved at your earliest convenience will be appreciated. 


Sincerely yours, 


/s/ ARCHIBALD S. ALEXANDER 
Archibald S. Alexander 
Under Secretary of the Army 


7 Inels. 


1—Ltr 11/26/51 w/1st 
Ind. and Incls. 
2—Abstract of Bids 
3—Proposed Contract No. 
DA 49-080-eng-856 
4—Photo. Cy. Ltr. 12/13/51 
5—Ltr. 12/31/51 
6—Cy. Teletype 1/9/52 
7—Cy. Notice of Term, of 
Right to Proceed 1/9/52 
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Plaintiff's Exhibit 22: Letter, McShain (per Fay) to Secretary 
of Army Pace, 1/16/52 
LAW OFFICES OF 
FAY & ANDERSON 
WASHINGTON BUILDING 
WASHINGTON 5, D. C. 


January 16, 1952 
Honorable Frank Pace 
Secretary of the Army 
The Pentagon 
Washington 25, D. C. 
Re: Award of Contract No. DA 49-080-eng-856 
John McShain, Inc. 


Sir: 


I wish hereby to confirm the statements which I made 
yesterday in a conversation with Mr. Clive L. DuVal, 


Special Assistant to the Under Secretary, and subsequently 
in a conversation with Mr. Lytle J. Newton, Counsel, Dis- 
trict Engineers, concerning the above-entitled matter. 


The contractor, John McShain, Inc., has been at all 
times, and is now ready to abide by the decision of the 
Comptroller General of the United States with respect 
to its rights and obligations as a bidder on the Primary 
Site Project Camp Ritchie, Maryland. The contractor’s 
sole objective at all times has been to secure a final 
administrative ruling as promptly as possible. Once that 
ruling has been obtained it is the contractor’s desire and 
intention to proceed to perform the work in accordance 
with such ruling. 


In the event the Comptroller General decides that the 
contractor is bound by the bid submitted on October 2, 1951, 
it is willing and prepared, in accordance with that ruling, 
to proceed immediately to perform the work called for by 
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the specifications and to complete the job at the earliest 
possible date. 


Should the Comptroller General rule that the contractor 
is not bound by the bid submitted by it on October 2, 1951, 
then the contractor is ready and willing to go forward on 
the basis of its corrected bid in the amount of $7,570,557.00 
and to complete the work at the earliest possible date. 


Should the Comptroller General rule that the contractor 
is entitled to have its bid reformed to incorporate the 
amounts which the contractor alleges were mistakes made 
in its original bid, whether such reformation includes the 
amount of all such mistakes or less than all, then the 
contractor is ready and willing in accordance with that 
ruling to proceed immediately with the performance of the 
job and to complete it at the earliest possible date. 


Whatever the result of the forthcoming hearing before 
the Comptroller General may be, I wish to point out that 
the job will be done by John McShain, Inc. at a cost to 
the Government substantially less than the next bid. The 
saving to the Government will be approximately $500,000.00 
and, depending upon the decision of the Comptroller Gen- 
eral, possibly substantially more. Furthermore, by reason 
of this contractor’s being presently on the site in connec- 
tion with Contract No. DA 49-080-eng-833, and because of 
the contractor’s desire to overcome the delay which already 
has occurred, the Government will be assured that the 
work will be completed in the shortest possible time. 


In view of the foregoing, it is respectfully requested 
that the notice dated January 9, 1952, purporting to ter- 
minate the contractor’s right to proceed, be withdrawn 
in order that there may be no impediment to the taking 
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of such action as may appear proper in the light of the 
decision of the Comptroller General. 


Respectfully, 


Joun McSuar, Inc. 


/s/ GeorcE Morris Fay 
George Morris Fay 
Attorney 


ec: Under Secretary of the Army 
Attention: Mr. Clive L. DuVal, 
Special Assistant 


Defendant's Exhibit 23: Letter. McShain (per Fay) to District 
Engineer, 1/16/52 
LAW OFFICES OF 
FAY & ANDERSON 
WASHINGTON BUILDING 
WASHINGTON 5, D. C. 


January 16, 1952 


Colonel Alan J. McCutchen 
District Engineer 

Corps of Engineers 

First and Douglas Streets, N. W. 
Washington 25, D. C. 


Re: Award of Contract No. DA 49-080-eng-856 
Jobn McShain, Inc. 


Dear Sir: 


I wish hereby to confirm the statements which I made 
yesterday in a conversation with Mr. Clive L. DuVal, 
Special Assistant to the Under Secretary, and subsequently 
in a conversation with Mr. Lytle J. Newton, Counsel, Dis- 
trict Engineers, concerning the above-entitled matter. 
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The contractor, John McShain, Inc., has been at all 
times, and is now ready to abide by the decision of the 
Comptroller General of the United States with respect 
to its rights and obligations as a bidder on the Primary 
Site Project, Camp Ritchie, Maryland. The contractor’s 
sole objective at all times has been to secure a final 
administrative ruling as promptly as possible. Once that 
ruling has been obtained it is the contractor’s desire and 
intention to proceed to perform the work in accordance 
with such ruling. 


In the event the Comptroller General decides that the 
contractor is bound by the bid submitted on October 2, 1951, 
it is willing and prepared, in accordance with that ruling, 
to proceed immediately to perform the work called for by 
the specifications and to complete the job at the earliest 
possible date. 


Should the Comptroller General rule that the contractor 


is not bound by the bid submitted by it on October 2, 1951, 
then the contractor is ready and willing to go forward on 
the basis of its corrected bid in the amount of $7,570,557.00 
and to complete the work at the earliest possible date. 


Should the Comptroller General rule that the contractor 
is entitled to have its bid reformed to incorporate the 
amounts which the contractor alleges were mistakes made 
in its original bid, whether such reformation includes the 
amount of all such mistakes or less than all, then the 
contractor is ready and willing in accordance with that 
ruling to proceed immediately with the performance of the 
job and to complete it at the earliest possible date. 


Whatever the result of the forthcoming hearing before 
the Comptroller General may be, I wish to point out that 
the job will be done by John McShain, Inc. at a cost to 
the Government substantially less than the next bid. The 
saving to the Government will be approximately $500,000.00 
and, depending upon the decision of the Comptroller Gen- 
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eral, possibly substantially more. Furthermore, by reason 
of this contractor’s being presently on the site in connec- 
tion with Contract No. DA 49-080-eng-833, and because of 
the contractor’s desire to overcome the delay which already 
has occurred, the Government will be assured that the 
work will be completed in the shortest possible time. 


In view of the foregoing, it is respectfully requested 
that the notice dated January 9, 1952, purporting to ter- 
minate the contractor’s right to proceed, be withdrawn 
in order that there may be no impediment to the taking 
of such action as may appear proper in the light of the 
decision of the Comptroller General. 


Respectfully, 


Joun McSuarn, Ino. 


/s/ GEorGE Morris Fay 


George Morris Fay 
Attorney 


Defendant's Exhibit 24: Letter, District Engineer 
to McShain, 1/18/52 


AJM :nel 
18 January 1952 
600.1 Fort Ritchie—-NAWVE 
Recisterep Mam—Return Recerer REQUESTED 


John McShain, Inc. 
1501 N. Arlington Ridge Road 
Arlington, Virginia 


Gentlemen: 


Reference is made to your letter of 16 January 1952, 
regarding default notice on contract for the Primary Site, 
Fort Ritchie, Maryland. 
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This is to inform you that your request for withdrawal 
of the default notice issued by this office under date of 9 
January 1952 is denied. 


Sincerely yours, 


Aan J. McCurcHen 
Colonel, Corps of Engineers 
District Engineer 
ee: Phila Office 
NAD 


Plaintiff's Exhibit 13: Affidavit of J. Paul Hauck, 1/21/52 
AFFIDAVIT OF J. PAUL HAUCK 
ComMonwWEALTH or Vircrnia, ARLINGTON County: SS 


J. Paut Havcx being first duly sworn upon his oath 
deposes and says: 


I am employed by John McShain, Inc., and have been 
with that Company for approximately twenty years. Since 
1936 I have been general manager and my duties are to 
oversee the work which is performed by the McShain or- 
ganization under contracts which it holds. I also assist 
in the preparation of bids and direct and supervise the 
operations of the organization in the Washington area 
under the instructions of Mr. McShain. I have been general 
manager in charge of construction of the Pentagon Building, 
General Accounting Office, Naval Medical Center and many 
other construction projects in the Washington area. 


I assisted in preparing the bid on Contract No. DA 
49-080-eng-833 and participated in the negotiation con- 
ferences which were held in the office of Colonel McCutchen, 
District Engineer, between August 15 and 22, 1951. At 
these conferences a stenotype reporter was present at the 
conference table and reported the negotiations. Mr. Tippett 
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and Mr. Russell, also employees of John McShain, Inc., 
accompanied me to the first conference. Colonel McCutchen 
and several of his associates were present and informed 
us that the Engineers wished to delete some fifteen units 
from this project. After I received this information I 
informed them that we would prepare the reduction from 
the base bid attributable to these items and return to 
discuss it with them. 


Subsequently at a conference Colonel McCutchen stated 
he had orders that, before he negotiated a contract with 
anyone, he should call in all bidders and give them a chance 
to meet the low figure and should not confine his negotia- 
tion efforts to the three lowest bidders. 


At a later date we returned to Colonel McCutchen’s 
office and gave him a credit figure of approximately 
$2,000,000.00. I discussed with them the details of the 
credit and discussed further credits and items which re- 
sulted in a further reduction of the base bid of approxi- 
mately $300,000.00. When the final figure was determined, 
I asked Colonel McCutchen if I might use their telephone 
to appraise Mr. McShain of the results of the negotiation 
and to determine if it were satisfactory to him. They 
suggested that I use Colonel Davis’ telephone to call Mr. 
McShain in Philadelphia. I asked Tippett to place the 
telephone call. He was unable to complete the call and 
Colonel Davis assisted him in completing the call at which 
time I discussed the details of the negotiation with Mr. 
McShain in the presence of Mr. Tippett and Mr. Russell. 
Mr McShain, being satisfied with the discussion and final 
figure, authorized me to inform Colonel McCutchen and 
his representatives that he would accept the contract. We 
returned to the conference room and I told Colonel Me- 
Cutchen what Mr. McShain had said. Colonel McCutchen 
stated that it was believed that the figure was satisfactory 
to the Engineers and the Notice of Award would be for- 
warded to John McShain, Inc. for Mr. McShain’s signature. 
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The specifications for the Primary Site Project, Camp 
Ritchie, Maryland No. DA 49-080-52-13-(15), were dated 
September 14, 1951, but were not received by John McShain 
until September 18, 1951, as is shown by the entry in the 
Company’s record book. The time for preparing the bid 
for the Primary Site was unusually short for a project of 
this magnitude and nature, being new both to the Govern- 
ment and to all of the contractors who were asked to bid 
on it. The specifications and drawing were restricted thus 
making it difficult to secure proper sub-contractor’s figures 
and estimations. As a result of these factors, when Mr. 
McShain came to Washington on the morning of October 
2, 1951, for the purpose of assembling the bid, all of the 
necessary information was not in hand and some items 
were not covered by sub-bids. The situation was so bad 
that sometime after 12:00 Noon Mr. McShain threw up his 
hands and said that in his opinion he could not submit a 
bid. However, it was pointed out to him that he was under 
an obligation to do so by virtue of his having Contract No. 
DA 49-080-eng-833 and being already on the ground. He 
decided to submit the figures which he had available in the 
knowledge that the contract would in any event ultimately 
be negotiated in accordance with the provisions of the 
Request for Proposals and past procedure and that he could 
accept or reject the offer of a contract after such negotia- 
tions. The absence of the requirement that bid bond be 
furnished demonstrates that the parties were to arrive at 
a contract by negotiation. 


When the vids were opened on October 2 our bid was so 
much lower than the rest that it was apparent that a mis- 
take had been made. 


I was advised on October 12, 1951, to come to Colonel 
MeCutchen’s office. In company with Mr. Tippett and Mr. 
Russell, I met with Colonel McCutchen, Colonel Davis, 
Colonel Ellis and Mr. Dorr in Colonel McCutchen’s office. 
I was not informed by the Government representatives that 
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the meeting was to be a final negotiation nor that a record 
was being made of the conference, but I have now read a 
copy of the transcript prepared by Noela E. Lewis which 
purports to summarize the proceeding. The synopsis of 
the meeting is incomplete. It does not set forth a statement 
by Colonel Davis relative to McShain’s obligation under 
his bid to complete the work without regard to facilities 
installed by the Healy Company and Colonel MeCutchen’s 
reply, ‘‘Wait a minute, these people do not have a contract 
and we cannot compel them to take the contract.’? The 
synopsis also omits to report that I was asked if I had 
authority to sign the Notice of Award and notice to proceed 
on behalf of John McShain, Inc. and I told Colonel Mc- 
Cutchen that I did not have authority to do so and would 
convey the information learned in the conference to Mr. 
McShain for his decision. The synopsis is also deficient 
in that it does not recite that Colonel McCutchen or one 
of his assistants handed me the Notice of Award and 


notice to proceed with the understanding that I would 
forward it to Mr. McShain for his consideration. That 
same afternoon I mailed the notice to Mr. McShain in 
Philadelphia, and telephoned him to report the discussions 
we had had with the Engineers. 


At no time did I consider the conference of October 
12, 1951, as the final negotiations looking toward a contract. 
Furthermore, I had no authority to conclude a final nego- 
tiation and accept a contract or award which would bind 
my employer without first consulting Mr. MeShain and ob- 
taining specific authorization from him. I am neither an 
officer, director or stockholder of John McShain, Inc. The 
limitations of my authority were well known to ‘Colonel 
McCutchen and his associates. 


Mr. McShain has never accepted the award which was 
tendered his corporation by the Engineers on October 12, 
1951. He has always insisted that, before he would pro- 
ceed with the project, he must first obtain an administra- 
tive ruling regarding his contentions that he was entitled 
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to relief on account of the mistakes which were made in 
his bid, and to a decision whether the award was binding 
on him despite his non-acceptance of it. 
/s/ J. Paut Hauck 
J. Paul Hauck 


Subscribed and sworn to before me 
this 21st day of January, 1952. 


Notary Public in and for Arlington 
County, Commonwealth of Virginia. 
My commission expires April 2, 1955. 


Defendant’s Exhibit 29: Letter, Under Secretary of Army to 
Comptroller General, 1/25/52 
DEPARTMENT OF THE ARMY 
WASHINGTON 25, D. c. 
Jan. 25, 1952 

The Honorable 

The Comptroller General 

of the United States 


Dear Mr. Comptroller General: 


Pursuant to the request of your office for further infor- 
mation relative to Contract No. DA-49-080-eng-856, with 
John McShain, Inc., which was submitted to your office 
for consideration by letter dated 11 January 1952, the 
following information is furnished. 


The original invitation for proposals, Invitation No. 
ENG-49-080-52-13(15), stated that the proposals would be 
used as a basis for negotiating a contract. After the pro- 
posals were opened, the second and third low bidders 
indicated that, in view of the amount of the low proposal, 
they were not interested in further negotiations as they 
could not approach the price. On 12 October 1951, repre- 
sentatives of John McShain, Inc., attended a conference 
for the purpose of discussing the proposal and settling 
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any contract questions. At this meeting, the bid price was 
discussed and the representative stated why the proposal 
was so low. No question was raised as to further pricing 
or changing the contract work, although several oppor- 
tunities for such questions are shown in the record of the 
meeting. This meeting was considered to cover all the 
points subject tc negotiation, since the price quoted was 
acceptable to the Government and apparently acceptable 
to the contractor at that time. It is considered that, if the 
contractor did not consider his pricing firm, such should 
have been stated at this meeting, and the question discussed. 


The Corps of Engineers were cognizant that John 
McShain, Inc., were able to pare certain administrative 
expenses because of the fact that a previous contract was 
still in force. However, to what extent the contractor 
would make the two contracts inter-dependent was un- 
known, as was the approximate value which the contractor 
would place on such inter-dependency. 


When the proposal of John McShain, Inc., was formally 
accepted and notice of award transmitted by letter dated 
12 October 1951 (the same day but subsequent to the meet- 
ing on 12 October), the Contracting Officer had no knowl- 
edge that the first contract would be terminated, either 
partially or wholly. The Contracting Officer on the prior 
contract, Contract No. DA-49-080-eng-833, was instructed 
to terminate a portion of the contract on 5 November 1951, 
which was the first knowledge he had of the action which 
was to be taken. 


It is not contended that a contract was in force prior to 
receipt by the contractor of the formal notice of award, 
which was written on the same day but subsequent to the 
negotiating conference on 12 October 1951. 


Sincerely yours, 


/s/ ArcHipaLp S. ALEXANDER 
Archibald S, Alexander 
Under Secretary of the Army 
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Plaintiff's Exhibit 17: Affidavit of John McShain, 1/26/52 
AFFIDAVIT OF JOHN McSHAIN 


CoMMONWEALTH OF PENNSYLVANIA, COUNTY OF 
PumapetpHu: SS 


Joux McSuar being first duly sworn upon his oath 
deposes and says: 


I am the President of John McShain, Inc. of Delaware, 
and have been since 1934. 


I have been in South America, on the advice of my 
physician, since January 4, 1952, and returned to this 
country on January 23, 1952. 


I have read the affidavits of Messrs. Hauck, Russell and 
Tippett, employees of John McShain, Inc., and the facts to 
which they subscribe, to the extent I have personal knowl- 
edge of them, are true and correct. 


As President of John McShain, Inc. I am charged with 
the general and active management of the business of the 
corporation and I am the only officer authorized to execute 
bonds, mortgages and other contracts requiring the seal 
of the corporation except that when I am out of the country 
certain officers are authorized to act in my place. 


All bids submitted by the Corporation must be approved 
by me before submission and Messrs. Hauck, Tippett and 
Russell have never been authorized to submit, nor have they 
ever submitted, a bid on behalf of the Corporation without 
securing such approval. 


Messrs. Hauck, Tippett and Russell have never been 
authorized to negotiate or accept, nor have they ever nego- 
tiated or accepted, a contract on behalf of the Corporation. 
On occasion they have communicated to contracting officers 
the fact that I have approved particular contracts, having 
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obtained my approval before the meeting or during the 
course of the meeting by telephone. 


On August 15, 1951, the Corporation submitted a figure 
for the construction and rehabilitation of a group of build- 
ings at Camp Ritchie. Following the submission of this 
figure, I authorized Messrs. Hauck, Tippett and Russell 
to confer with the Corps of Engineers with the thought 
in mind of negotiating a satisfactory figure for the com- 
pletion of the proposed work. All during the period of 
these negotiations, my representatives were in constant 
touch with me by telephone, and at no time were they 
permitted to make any commitment without my approval. 
After several meetings a figure was reached, and after a 
telephone conversation between me in Philadelphia and 
Mr. Hauck in Colonel McCutchen’s office in Washington, I 
gave my approval for the acceptance of the particular 
figure in question. 


Some days later, a notice to proceed was forwarded to 
our office in Philadelphia. I personally signed this notice 
on behalf of the Corporation and returned same to the 
Corps of Engineers. Following this, we proceeded dili- 
gently to expedite the work involved in this contract. 
About two months after we received the notice to proceed, 
a formal contract was dispatched by the Corps of Engi- 
neers to our Philadelphia office. I personally signed this 
contract on behalf of the Corporation and arranged to 
have the bonding companies seal an approval attached to 
the contract. 


I was in Washington on October 2, 1951, for the purpose 
of preparing the figure to be submitted for the underground 
construction, and in reviewing the estimates which we re- 
ceived for the sub-contracts, as well as the information 
covering our own work, some doubt arose in my mind 
as to the advisability of attempting to submit a bid covering 
this work. I discussed this matter with Messrs. Hauck, 
Tippett and Russell and it was pointed out that we had 
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already committed ourselves to submit a bid and that we 
already had our organization and forces at the site. In 
view of these factors and since it was my opinion, based on 
our previous experience with the same contracting officer, 
that at a later date an opportunity would be afforded us 
to review the bid submitted and that any discrepancies 
which might arise could be at that time given further 
consideration, I decided to submit a figure based upon the 
estimates that were available. I authorized Mr. Russell 
to sign the bid and submit same to the Corps of Engineers. 
Immediately after the opening of the bids it was disclosed 
that our figure was the lowest submitted reflecting a differ- 
ence of $1,369,185.00 between the second lowest bid and 
our own. Immediately after receiving this report from 
Mr. Russell, a preliminary survey of the estimates was made 
and we reached the conclusion that we had either made a 
serious mistake in the estimating of the work or that we 
had omitted some of the pertinent items. However, in 


view of my previous experience in negotiating Contract 
No. DA 49-080-eng-833, I realized that since provision had 
been made at a hearing prior to the submission of bids 
that the three lowest bidders would be called upon to nego- 
tiate the contract, no action or formal protest was made 


by me. 


On October 12 I was called by Mr. Hauck and informed 
that he was invited to discuss some details with the Corps 
of Engineers in connection with our bid of October 2. I 
told Mr. Hauck that he should go to the Corps of Engineers 
and discuss the matter with them and advise me of the 
result of this discussion, realizing that, similar to the pre- 
vious job, some time would elapse before the Corps of 
Engineers could have an opportunity to confer with the 
other contractors. After the meeting, Mr. Hauck phoned 
me and stated that it was his understanding that the 
Corps of Engineers desired to award us the contract. Im- 
mediately after receipt of the Notice of Award, dated 
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October 12, 1951, I communicated with Mr. Hauck and sug- 
gested that he call on the Corps of Engineers and explain 
to them, that before any further action was taken, I would 
like to have the privilege of discussing the whole matter 
with Colonel McCutchen of the Corps of Engineers. 


An engagement was arranged, and on October 24th I 
called on Colonel McCutchen with Mr. Hauck. I asked 
Colonel McCutchen if he knew that we had made a serious 
mistake and if he expected us to go through with the job. 
Colonel McCutchen replied that they weren’t sure but know- 
ing the firm of McShain he said that they felt that McShain 
knew a great deal about this kind of work and they were 
hopeful that they could take it. Then the conversation was 
carried on in a lighter vein. I then stated, ‘“‘You reduced 
our bid rather seriously on the first contract and went to 
the extreme of not only calling in the three lowest bidders 
on the first job but everyone that submitted a bid was 
given an opportunity to shoot at our figure. You took 
such action on the first job and on the second job, where 
it is obvious to us and to everyone else that we have made 
a serious mistake, you are just willing to drop any negoti- 
ations and award us the contract.’? He replied that he 
had called the other bidders by phone and invited them 
to come to Washington but none of them would go so far 
as to agree to sit down and discuss the job. I asked him 
why they wouldn’t come and he said that they felt that 
the McShain figure was entirely too low. I then said, 
“‘Let’s be honest, Colonel, didn’t they say we had made 
a terrific mistake and probably couldn’t do the job for 
the figure.’? Colonel McCutchen admitted to me that they 
did, and it was at that time I told him that by reason of 
the fact we had the first contract we could probably get 
by with the second, but were it not for that fact it would 
be a physical impossibility for us to do the work without 
losing a small fortune. After this exchange of remarks, 
Colonel McCutchen admitted to me that it was a great. 
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relief to him to hear that we would entertain proceeding 
with the work. However, I added the qualification that 
certain items would have to be adjusted and cleared up 
before any contract could be signed or agreement reached, 
particularly the wage scale situation. During this confer- 
ence I told him very emphatically that in view of the serious 
mistake we made it would be a physical impossibility for 
us to entertain proceeding with this contract were it not 
for the fact that we had our organization in the field and 
already well underway on Contract No. DA 49-080-eng-833. 
Colonel McCutchen appeared to acquiesce in my position 
and we left one another with my understanding that he 
would take immediate steps to clear up all the items in 
question. The conference with Colonel McCutchen of 
October 24th lasted more than an hour. 


Following this meeting I wrote a letter to Colonel Me- 
Cutchen, dated October 26, again calling his attention to 
the serious problem in connection with the wage scale and 
advising him that we were most anxious to cooperate and 
would await further word from him as to what steps he 
would suggest we take to bring about a satisfactory con- 
clusion. No reply was made to this letter. 


Under date of November 5 we received a telegram in 
our Philadelphia office informing us that Contract No. 
DA 49-080-eng-833 had been cancelled for the convenience 
of the Government, stating minor parts of the work which 
should be carried on to completion. In this telegram we 
were requested to stop all work until we received further 
word from the Corps of Engineers. Upon receipt of this 
information it was immediately obvious to me that we 
would be unable to carry on the construction of the Primary 
Site Project, and in view of what I considered an under- 
standing with Colonel McCutchen that the completion of 
the second contract was based entirely on our forces being 
engaged on the first contract, I assumed that no further 
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steps need be taken for the discontinuance of any action 
on Contract No. DA 49-080-eng-856. Shortly after receipt 
of this telegram, Mr. Hauck suggested that I call on Colonel 
McCutchen and explain our position so that there could 
be no question at a later date regarding my refusal to 
accept Contract No. DA 49-080-eng-856. I also phoned 
Colonel McCutchen and reminded him of our previous 
meeting, on October 24, and during the course of this tele- 
phone conversation I understood that consideration would 
be given to relieving us from any obligation under the 
second contract. An engagement was arranged to take 
place in his office on November 14. On that date Mr, Hauck, 
Mr. Worthington, a friend of mine, and I went to Colonel 
McCutchen’s office and there met Mr. Newton, Counsel for 
the Corps of Engineers, Colonel Kline, Project Manager, 
Colonel Davis and Colonel McCutchen. During this con- 
ference no stenographic notes were taken. I reminded 
Colonel McCutchen of my statement to him at a previous 
meeting that we had made a serious mistake and that 
based on having the original contract we had been willing 
to proceed provided certain matters in question were settled, 
but that was all changed now by reason of the termination 
of Contract No. DA 49-080-eng-833. I suggested that a 
satisfactory fashion of carrying on the work could be 
reached through a negotiated contract. However, Colonel 
McCutchen informed me that he had inquired about such 
an arrangement and that his counsel had informed him 
it was not possible. He advised me also that they consid- 
ered there was a contract in effect by reason of the fact 
that we had submitted an estimate and they had accepted 
it, which was entirely contrary to the understanding reached 
between our representatives and himself. 


This meeting of November 14, 1951, lasted about an hour 
andahalf. During the course of this conference Mr. Hauck 
indicated that in his opinion the most serious mistake 
covered the conerete, and that perhaps the other items 
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involved could be so arranged as to avoid any serious loss. 
However, I immediately called Colonel McCutchen’s atten- 
tion to the fact that I personally was familiar with the 
figures, having studied them carefully with our estimates, 
and contrary to what Mr. Hauck thought, I was certain 
that the mistakes were of a much greater magnitude and 
that I disagreed entirely with Mr. Hauck’s thinking at 
that time. Furthermore, in view of the fact that Mr. Hauck 
is not in any way responsible for the estimating of the 
job I stated to Colonel McCutchen that Mr, Hauck’s opin- 
ion at that time, as compared with the opinion of the men 
who estimated the job, as well as myself, could not be 
accepted. This statement by Mr. Hauck and my repudiation 
of it were made at the meeting of November 14th and not 
as I am informed the Army file states, at the meeting of 
October 24th. 


Colonel McCutchen stated, during this meeting of Novem- 
ber 14th, that if we refused to proceed with the work he 


would immediately award the contract to the second bidder 
and charge us with the difference of approximately 
$1,500,000.00. I called his attention to the rights of the 
contractor under Government Regulations, and he indicated 
in spite of any position that I might see fit to take it was 
his decision to award to the second bidder. At this stage 
of the conversation I suggested that he consult his Counsel, 
Mr. Newton, regarding my rights. Mr. Newton informed 
Colonel McCutchen that he had no right whatever to take 
any action in awarding this contract to another contractor 
until I had an opportunity of appealing the case to the 
Secretary of the Army. At this point I told Colonel 
McCutchen it was definitely my intention, if he would offer 
me no relief, to write immediately for a meeting with the 
Secretary of the Army. In view of Mr. Newton’s advice, 
Colonel McCutchen acquiesced to this procedure and asked 
that no time be lost. I assured him that I would return 
to Philadelphia the following day and write this letter. 
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However, up to this time I had not secured the benefit of 
any counsel, and I stated that previous to writing the letter 
to the Secretary of the Army I would like to consult my 
lawyer. This entire procedure was approved and acqui- 
esced in by Colonel McCutchen, Colonel Davis and Mr. 
Newton and the meeting adjourned with a definite under- 
standing that no action would be taken until a decision was 
received from the Secretary of the Army. 


In accordance with our understanding, I dispatched a 
letter to the Secretary of the Army requesting a confer- 
ence. This conference was arranged, and on December 20, 
1951, Mr. Fay and myself met with Secretary Pace, who 
in turn referred us to Mr. M. E. Kalette. We presented 
the facts and Mr. Kalette stated that we would have some 
word regarding this matter in the very near future and 
Mr. Fay and I left with the impression that the Secretary 
would have the matter transmitted to the Comptroller 
General for his decision. 


The following day I phoned Colonel McCutchen and told 
him about our meeting with the Secretary of the Army 
and assured him that I had done everything humanly pos- 
sible to bring this matter to a position where a decision 
could be reached without delay. I also assured Colonel 
McCutchen that it was our intention whatever the decision 
of the Comptroller General might be, whether favorable or 
otherwise, to proceed with the contract. Colonel McCutchen 
stated that he was delighted to obtain this statement as 
up to this particular stage he was not certain exactly what 
position I would take. At the conclusion of our telephone 
conversation Colonel McCutchen assured me that he would 
stand by and would let me hear from him as soon as he had 
had any word from the Secretary, and I in turn assured him 
that I would phone him as soon as I received any word. 


Since the foregoing telephone conversation with Colonel 
McCutchen on December 20, 1951, I have not had any 
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further conference with any member of the Corps of 
Engineers. 
Joun McS#ain 
/s/ John McShain 
Joun McSuary, President 
John McShain, Inc. 


Subscribed and sworn to before me 
this 26th day of January, 1952. 


/s/ Jane T. Mosprook 

Notary Public in and for Philadelphia 

County, Commonwealth of Pennsylvania. 

My commission expires Jan. 17, 1955 (Seal) 


Defendant's Exhibit 26: Letter, District Engineer 
to McShain. 10/8/52 
CORPS OF ENGINEERS, U. 8. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, D. ©. 


600.1 Camp Ritchie 
(Primary Site) NAWVL 8 Oct. 1952 


John McShain, Inc. 
17th & Spring Garden Streets 
Philadelphia, Pennsylvania 


Gentlemen: 


It has been determined that as a result of your default 
under Contract No. DA-49-080-eng-856 dated 12 October 
1951 for construction of the Primary Site of the Camp 
Ritchie Project, the United States has been damaged in 
the amount of $396,202.00. Accordingly, demand is hereby 
made that you forward to this office within ten days from 


621 


the date hereof a check in the said amount payable to the 
Treasury of the United States. 


Sincerely yours, 


/3s/ Auan J. McCurcHen 
Alan J. McCutchen 
Colonel, Corps of Engineers 
District Engineer 


Registered Mail, Return Receipt Requested 


Defendant's Exhibit 27: Letter. McShain to District 
Engineer, 10/21/52 
ee: George Morris Fay, Esq. 
Mr. J. P. Hauck 


October 21, 1952 


Your Reference: 600.1 Camp Ritchie 
(Primary Site) NAWVL 


Corps of Engineers, U.S. Army 
Office of the District Engineer 
First and Douglas Streets, N.W. 
Washington 25, D. C. 


Gentlemen: 


We regret the delay in replying to your letter of October 
8, as the writer has been out of the City. 


It is noted that you have determined as a result of our 
default under Contract No. DA-49-080-eng-856, dated Oc- 
tober 12, 1951, that the United States has been damaged 
in the amount of $396,202.00. 


We deny emphatically that there has been any default 
whatever on our part. The status of this dispute has been 
determined in the decision rendered by the Comptroller 
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General and we contend that any damage suffered by reason 
of the delay on this project is not our responsibility. 


Very respectfully yours, 


Joun McSzar, Inc. 
John McShain, President 
Registered Mail, Return Receipt Requested 


Plaintiff's Exhibit 33: Letter, McShain (per Fry) to 
District Engineer, 2/15/54 


JOHN MCSHAIN, INC. 
BUILDERS 
1501 NORTH ARLINGTON RIDGE ROAD 
ARLINGTON, VA. 


February 15, 1954 


District Engineer 

Corps of Engineers 

First & Douglas Sts., N. W., 
Washington, D. C. 


Re: DA-49-080-eng-833 
Fort Ritchie, Maryland 


Dear Sir: 


With reference to our settlement proposal for work 
accomplished under our contract DA-49-080-eng-833 at Fort 
Ritchie, Maryland, this letter constitutes acceptance of the 
negotiated total of ($2,265,100.00) Two Million, Two Hun- 
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dred Sixty Five Thousand, One Hundred Dollars, in full 
settlement of all claims there under. 


There is no exclusion to the finality of this settlement. 
Respectfully submitted, 
Joun McSzuar, Inc. 
/s/ Pav. S. Fry 
Paul S. Fry, 


Authorized Representative 
PSF/dj 
Certified True Copy 


/3/ Waiter GuTMANN 
Chief, Legal Branch. 


Plaintiff's Exhibit 24: Supplemental Agreement, 12/15/54 


CORPS OF ENGINEERS, U. 8. ARMY 
OFFICE OF THE DISTRICT ENGINEER 
WASHINGTON DISTRICT 
FIRST AND DOUGLAS STREETS, N. W. 
WASHINGTON 25, p. ©. 


Contract No. DA-49-080-eng-833 
Modification No. 24 


SUPPLEMENTAL AGREEMENT 


Tuts SUPPLEMENTAL AGREEMENT oF SETTLEMENT, entered 
into this 15th day of December 1954 between the Unrrep 
Srares or America (hereinafter called ‘‘the Government’’) 
represented by the Contracting Officer executing this con- 
tract, and John McShain, Inc., a corporation organized and 
existing under the Laws of the State of Delaware, (herein- 
after called the ‘‘Contractor’’). 


WrrnessetH THat: 


Wuersas, the Contractor and the Government have en- 
tered into Contract No. DA-49-080-eng-833 under date of 
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22 August 1951 which, together with any and all amend- 
ments, changes, modifications, and supplements thereto, 
is hereinafter referred to as ‘‘the Contract’’; and 


Wuereas, the ‘“‘Termination for Convenience of the 
Government’? clause of the Contract provides that the 
performance of work under the Contract may at the con- 
venience of the Government be terminated by the Govern- 
ment in whole, or from time to time in part, whenever the 
Contracting Officer shall determine that such termination 
is in the best interests of the Government, and that the 
Contractor and Contracting Officer may agree upon the 
whole or any part of the amount to be paid to the Con- 
tractor by reason of such termination; and 


Wuereas, by notice of termination dated 23 November 
1951 the Government advised the Contractor of the partial 
termination of the Contract for the convenience of the 
Government as of the date and to the extent provided in 
such Notice, to which reference is hereby made as to the 


part terminated, and said part is hereinafter referred to 
as ‘‘the terminated portion of the Contract’’; and 


Now, THererore, the parties hereto do mutually agree 
as follows: 


Axticte 5. Upon execution of this Agreement, the Gov- 
ernment agrees to pay to the Contractor or its assignee, 
upon presentation of properly certified invoices or vouchers, 
the sum of $25,000.00, arrived at by deducting from the 
sum of $2,265,100.00, (1) the amount of $2,146,718.00 rep- 
resenting all unliquidated partial or progress payments 
previously made on account to the Contractor or its assignee 
and all unliquidated advance payments (with interest, if 
any, thereon) and (2) the amount of $93,382.00 representing 
all applicable property disposal credits. Said sum, to- 
gether with all other sums heretofore paid, constitutes 
payment in full and complete settlement of the amount due 
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the Contractor under the Contract, including the terminated 
and completed portions thereof, except as hereinafter pro- 
vided in Article 6. 


* ° . ° s s * * * . 


In Witness Whereof, the parties hereto have executed 
this Supplemental Agreement of Settlement as of the day 
and year first above written: 


Tue Unrrep SraTes or AMERICA 


By /s/ Ray Apams 
Ray Adams 
Colonel, Corps of Engineers 
District Engineer 
(Contracting Officer) 


Joun McSuar, Ino. 
(Contractor) 


By /s/ Joun McSzmarn 
President 
(Title) 
1501 North Arlington Ridge Road 


Arlington, Virginia 
(Address) 


CERTIFICATE 


I, Edward S. Barnhart, certify that I am the Secretary 
of the corporation named as Contractor herein; that John 
McShain, who signed this Supplemental Agreement on 
behalf of the Contractor, was then President of said cor- 
poration; that said Supplemental Agreement was duly 
signed for and in behalf of said corporation by authority 
of its governing body, and is within the scope of its cor- 
porate powers. 


/s/ Evwarp 8. Barnoant 
(Signature) 
(Corporate Seal) 
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Plaintiff's Exhibit 19: Memorandum, Fry to Barnhart, 12/30/34 


JOHN MCSHAIN, INC. 
1501 NORTH ARLINGTON RIDGE ROAD 
ARLINGTON, VIRGINIA 


Inter-Office Correspondence 
December 30, 1954 
To Mr. Edward S. Barnhart 
From Paul S. Fry 
Subject Fort Ritchie—Terminated Contract 


It is with extreme pleasure and relief that we have the 
privilege to attach the enclosed check for $25,000.00 which 
represents the final payment on the terminated Fort Ritchie 
Contract DA-49-080-eng-833. It certainly has been a long 
drawn-out ordeal but I am of the opinion it is one of the 
few settlements where John McShain, Inc. did not sacrifice 


any of its profits because of negotiations. 


PSF :chm 
Encl. 
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Defendant's Exhibit 10: Affidavit of Robert Dechert, 5/11/59 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1066-54 


Unrrep States, Plaintiff 
v. 
Joux McSuar, Inc., Defendant 


AFFIDAVIT 


ComMoNWEALTH oF Vincini ] 


Country or ARLINGTON ay 


Roszrr DecHesrt, being first duly sworn, deposes and 


I am the General Counsel of the Department of Defense 
and make this affidavit in response to a request from the 
Department of Justice for information sought by defend- 
ant in this case. 


The information requested is referred to among other 
things in files in the Office of the Secretary of Defense, 
which are classified Top Secret and which, upon review, 
cannot be declassified since they contain information the 
defense aspect of which is paramount, and the unauthorized 
disclosure of which could have the results defined in Section 
1(a) of Executive Order 10501. However, upon such review 
the following items and extracts from said documents, not 
containing classified information, have been officially de- 
classified, pursuant to Section 4(b) of Executive Order 
10501: 


(1) A memorandum dated 27 September 1951 from the 
Assistant Secretary of Defense (Comptroller) to Secretary 
Lovett states that members of the Comptroller’s staff 
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visited Camp Ritchie and that as a result of the visit ‘‘cer- 
tain questions with respect to construction efforts being 
taken at the camp site’’ were raised. 


The memorandum further states: 


“Contracts covering the bulk of the construction at 
Camp Ritchie have only recently been awarded. The 
balance of the contracts for work above ground are 
scheduled for award in October. No significant amount 
of construction work is now in progress at Camp 
Ritchie against these contracts, but an effort of con- 
siderable proportion will be under way within the next 
10 days. A decision to suspend or amend these con- 
tracts must therefore be made within the next 10 days 
if excessive termination or renegotiation costs are to 
be avoided.”’ 


(2) A memorandum dated November 3, 1951 to the Chief 
of Engineers from the Assistant Secretary of Defense 
(Comptroller) states: ‘‘It is further desired that you take 
immediate action to insure that no further contracts for 
construction above ground at Camp Ritchie be awarded 
_. . It is further desired that action be taken without 
delay to cancel contracts relating to new above-ground 
construction and to limit modification of buildings at Camp 
Ritchie . . .”? This appears from the file to be the first 
instruction issued to the Chief of Engineers following the 
memorandum to Secretary Lovett dated 27 September 1951 
from the Comptroller. 


Travel orders for Colonel M. A. Morris and Mr. Markley 
Shaw, Budget Division, Office of the Secretary of Defense, 
have not been located; however, the records indicate that 
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the two officials did visit Camp Ritchie on or about 21 Sep- 
tember 1951 on official business. 


/s/ Rosert DEcHERT 
Robert Dechert 
General Counsel 
Department of Defense 


Subscribed and sworn to before me this 11th day of May 
1959. My commission expires: 12/29/59. 
/s/ HE. M. Hem 
Notary Public 


30. Plaintiffs Request for Instructions to Jury 


Pursuant to Rule 51 FRCP, plaintiff does hereby request 
the Court to instruct the jury on the law as set forth herein. 
The submission and filing of this request by the plaintiff 
is expressly without prejudice to its motions heretofore 
made upon the trial to withdraw the issues from the jury 
and alternatively for a directed verdict. 


1. You must find defendant liable to the government if 
you find any single one of the following matters to be true: 
first, that defendant intended its proposal of October 
2 to be a firm bid; 
second, that the government did not know before 
accepting defendant’s proposal that defendant did not 
intend to make a firm bid; or 
third, that a negotiation conference was held between 
the government and the defendant. 


7. In making your decision, you must take into considera- 
tion that the defendant when it submitted its proposal, 
could not possibly have desired that the government reject 
its proposal and begin negotiations. That could only have 
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meant that the government would try to beat down the 
price, or add to the required work, or somehow get a more 
favorable bargain for the government. [103 U.S. App. 
D.C. 328, 330] 


* se e se * e ° 
Respectfully submitted, 


/s/ Geo. S. Leonard 

/8/ V. Jovson Kure 
Attorneys for Plaintiff 
Department of Justice 
Washington 25, D. C. 


31. Trial Proceedings Ruling on Proposed Interrogatories and 
Requested Instructions 


[December 2, 1959] 


[Tr. 854] The Court: What, in your opinion, Mr. Leonard, 
are the issues or questions of fact to be submitted to the 
Jury in this case? 

Mr. Leonard: Would Your Honor consider—may we go 
off the record for a moment? 

The Court: You may. 


(Whereupon Mr, Leonard made an off-the-record state- 
ment.) 


The Court: We will go back on the record, Madam 
Reporter. 

I return to my question. What are the issues of fact 
and questions of fact which you believe should be submitted 
to the Jury? 

Mr. Leonard: Speaking for the Plaintiff, it cannot with- 
draw from the position it has previously taken, that there 
are in legal contemplation no issues to go to the Jury. 
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However, without prejudice to that position as previously 
taken, and as presently insisted upon, the following are the 
facts as we see them to go to the Jury: 

First, that the Defendant did in fact intend and did file 
a firm bid on October 2. 

Second, that without regard to its intention, it filed with 
the Government an unconditional bid. 

The Court: I don’t understand the second point. That it 
[Tr. 855] what? 

Mr. Leonard: That without regard to the intention of 
the Defendant, it did file an unconditional bid with the 
Government on October 2. 

Third, that the Government had no knowledge before 
the acceptance of Defendant’s proposal that the Defendant 
did not intend to make a firm bid, if that was not in fact 
the case. 

The Court: How is this stated as a question for the Jury? 

Mr. Leonard: Would you read that back to me, my third 
point? 

(Whereupon the indicated statement was read by the 
reporter.) 


Mr. Leonard: I can restate that, if you prefer. 

The Court: Very well. State your points as questions. 

Mr. Leonard: If the Jury should find that the Defendant 
did not in fact intend to make a firm bid on October 2, 
whether they gave information thereon, of such intention, 
to the Government before the acceptance thereof on Oc- 
tober 12. 

Fourth, whether the conference held between the Govern- 
ment and the Defendant on October 12 was in fact a negotia- 
tion between them. 

Fifth, whether in this case the word ‘‘negotiation’’ as 
used between the parties is the use of the word ‘‘negotia- 
tion’’ as found in the Armed Services Procurement Act 
of 1947. 
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[Tr. 856] Sixth, whether the Defendant, in making its 
bid, took a calculated risk without knowing the factors 
involved to a sufficient degree. 

Sixth, whether performance under the contract in 
issue— 

The Court: I believe this is number seven, is it not, 
Madam Reporter? 

Mr. Leonard: I beg your pardon, number seven. 

Whether the performance under the contract in issue was 
expressly conditioned upon the earlier contract which was 
being performed at Camp Ritchie by the Defendant, or if 
not so expressly conditioned, the condition of the second 
upon the first was advised by the Defendant to the Gov- 
ernment. 

Eighth, whether in the event you find that the second 
contract was conditioned entirely upon the first, you fur- 
ther find there was not a complete settlement with respect 
to the first, independent of the claim under the second. 

Ninth, whether in fact there were any actual mistakes 
of ten per cent or more in the Defendant’s bid at the time 
it was submitted, regarding as mistakes for this purpose 
only those matters which are not questions of opinion, 
judgment or subsequent reevaluation of the judgment exer- 
cised in making the original estimate. 

Tenth, whether any mistakes, if in fact they are found 

to exist, are mistakes arising from the negligence of the 
Defendant. 
[Tr. 857] Eleventh, whether, if any mistakes are found 
to exist, they were brought to the attention of the Govern- 
ment as soon as known to the Defendant or, alternatively, 
whether they were of such a nature and size that you must 
conclude that the Government knew that they were in fact 
mistakes, 

The Court: I think, if this is the end of a sentence, we 
will recess at this time. 

Mr. Leonard: It is. 


(Whereupon at 12:30 p.m., the trial was recessed, pur- 
suant to reconvening at 1:45 p.m. of the same day.) 
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[Tr. 858] AFTERNOON SESSION 


(The proceedings were resumed at 1:45 o’clock p. m., 
following the luncheon recess.) 


Mr. Leonard: Does the Reporter have the record where 
I was? 

The Court: You had enumerated eleven issues of fact 
in answer to the Court’s inquiry as to what you considered 
the issues of fact to be presented to the jury. Your last, 
your eleventh, item related to the question of whether mis- 
takes had been brought to the attention of the Government. 

Mr. Leonard: Twelve: that whether, after learning of 
any mistakes, if there were such, the defendant neverthe- 
less asked plaintiff for an extension of time, a change in 
conditions or whether it otherwise treated the contract in 
issue as being in force. 

The Court: Anything more? 

Mr. Leonard: No, your Honor. 

The Court: Mr. Robb, what do you consider issues of 
fact which should be submitted to the jury? 

Mr. Robb: Well, frankly it appears to me that Mr. 
Leonard has, if I might use the word, fragmented the 
issues. It seems to me that the issues are, first, whether or 
not there was a contract, whether there was any meeting 
of the minds of the parties which resulted in a contract, 
and as to that issue whether or not there was an under- 
standing by the [Tr. 859] parties that the bid or proposal of 
the defendant would not be a firm bid as distinguished 
from a basis for future negotiations; second, whether or 
not there was an agreement between the defendant, the 
Secretary of the Army, that the parties were to abide 
by the decision of the Comptroller General. 

Of course, the issue of rescission, may it please the Court, 
I take it is one for the Court. 

The Court: I do not think there is any question of fact 
involved in the question of rescission. 

Mr. Robb: I think there might be, as Judge Holtzoff— 
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The Court: Insofar as the jury is concerned. 

Mr. Robb: No, sir, and that has puzzled me a little bit 
as to how far we argue that to the jury. Judge Holtzoff 
was of the opinion that there might be such a mistake 
which would preclude a meeting of the minds. Frankly, 
I am a little bit puzzled as to just how we go about talking 
of that in the argument to the jury. 

The Court: I think that that type of argument would 
go to the question of whether there was in fact a contract. 
I believe that predicated upon certain factual findings 
which the jury will be called upon to make, the Court must 
rule upon questions relating to rescission; in other words, 
there is no question of rescission if the jury finds there 
was not a contract because then there is nothing to rescind. 
[Tr. 860] Mr. Robb: Yes, sir. 

The Court: I do not think the Court can very well deter- 
mine the exact procedure until we have submitted the issues 
of fact to the jury, and have had their finding on these 
questions of fact. 

Mr. Robb: Yes, sir. 

The Court: Do you have any other points that you 
believe are proper points to submit to the jury? 

Mr. Robb: No, sir, I think not. 

Of course there is also the question of whether or not 
the opinion of the Comptroller General, as Judge Holtzoff 
put it, excused us from performing the contract by reason 
of the fact that we could not receive progress payments—in 
view of his decision. 

The testimony here is that under a contract we would get 
progress payments. I think as a matter of law, since the 
Comptroller General had held there was no contract, we 
could not get progress payments under the contract. 

The Court: I do not think there is any question for the 
jury in that position. I think that would be a matter of 
law for the Court to rule upon. 


* * e * * * * a ° es 


635 


[Tr. 861] The Court: I believe it would be well, Mr. 
Leonard, for you to state on the record the suggestion that 
you made off the record prior to the luncheon recess with 
reference to special verdict in the case. 

I would like to have Mr. Robb’s comment on that pro- 
cedure. I think it would be well to have it a matter of 
record. 

Mr. Leonard: It is the plaintiff’s suggestion, your 
Honor, that under the unusual circumstance of submitting 
these matters to a jury for a determination of liability 
only, under a pretrial order which reserves the issue of 
damages for later trial, if any, that there be given con- 
sideration to the desirability of submitting to the jury 
the individual issues of fact by way of requesting a special 
verdict or by requesting interrogatories from the jury 
under the rules. 

The Court: What are your views on that point, Mr. Robb? 

Mr. Robb: Our views are simply that we do not think 
it would be practical to do so because, as appears from 
Mr. Leonard’s statement, there are so many corollary 
issues of fact, subsidiary issues of fact that we think we 
would find ourselves [Tr. 862] bogged down in a morass of 
questions and would confuse the jury rather than help 
them out. 

We think that they ought to be given the ultimate issues 
under an instruction from your Honor. 

Frankly, my experience with special verdicts has been 
that they oftentimes are not very helpful, your Honor. 

Perhaps my friend has had a different experience, but 
I do not think they are. 


* * * * ° * . se * * 


(Tr. 865] Mr. Leonard: At this time, your Honor, at 
the close of the evidence plaintiff renews its motions made 
at the close of the defendant’s case, and in addition thereto 
and without prejudice to the relief which was then re- 
quested, now moves pursuant to Rule 50 of the Federal 
Rules of Civil Procedure, for a directed verdict upon the 
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grounds stated in the prior motion and upon the following 
grounds: 


First, that the word ‘‘negotiation’’ as used by the United 
States in the making of the contract in issue must have 
the meaning given to it by the Armed Forces Procurement 
Act of 1947 and that under such meaning the contract dis- 
closed by the evidence was & contract negotiated within 
the meaning of Section 151 thereof. 


Secondly, that as a matter of law the parties must be 
deemed to have intended that the contract papers placed 
in evidence in this case should have the meaning and effect 
stated therein without alteration thereof by mental reserva- 
tion or [Tr. 866] undisclosed interpretation by one of the 
parties thereto. 


Third, that as a matter of law there is no sufficient 
credible evidence of any limitation on the contractor’s 
proposal or of any legally cognizable mistake in its making 


or of any subsequent authorized relief therefrom to be sub- 
mitted to the jury for its determination, 

Fourth, that defendant has failed to show any sufficient 
authority in the Comptroller General or in the Secretary 
of the Army to allow the matter of the former’s ruling 
and the claimed agreement of the latter to go to the jury. 


Fifth, plaintiff renews its motion to strike the testimony 
of the witness Niedringhaus upon the ground that the 
connection which defendant had stated it would make to 
the issues in this case has not been shown. 


The Court: The Court will deny the motions. 

Do you have motions to make, Mr. Robb? 

Mr. Robb: Yes. For the record, may it please the Court, 
we renew our motion for a directed verdict upon the ground, 
first, that the overwhelming weight of the evidence on which 
reasonable minds could not differ shows that it was the 
understanding of the parties that the proposal submitted 
on October 2 was not a firm bid but was subject to negotia- 
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tion, and that no such negotiation took place; and, second, 
that the uncontradicted evidence shows that there was an 
agreement between the defendant and the Department of 
the Army that this matter [Tr. 867] was to be decided by 
the Comptroller General, and that the parties would abide 
by his decision. 

The Court: The Court will also deny that motion. 

The Court proposes, in order to permit disposition of 
any equitable defenses that may have been offered in this 
case, to submit questions of fact to the jury by inter- 
rogatories. 

I do this because I believe the simple expedient of 
merely asking the jury to find for the plaintiff or the 
defendant would leave unresolved certain questions of 
fact which I think should be resolved in order to have a 
complete record for use in disposition of the equitable 
defenses. 

The Court will submit to counsel at this time a proposed 


interrogatories which the Court proposes to submit to 
the jury. 


[Tr. 879] The Court: Mr. Leonard, do you propose any 
additional interrogatories other than those which have 
been submitted? In other words, has the Court omitted 
from its proposed interrogatories any question of fact 
upon which the jury’s finding is necessary? 

I might say with reference to your proposals relating 
to the question of whether the conference of October 12 
was a negotiation conference, whether the word ‘‘negotia- 
tion’’ as it was used is identical in meaning with the Army 
or Corps of Engineers’ regulations, do not appear to me 
to constitute questions from which any legal conclusion can 
be drawn as a result of a jury verdict. 

I have tried to put into the interrogatories all of those 
factors which may be considered as grounds for rescission 
of a contract or for non-existence of a contract. 


se ° s * * * * ° e e 
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['Tr. 883] The Court: Have you had an opportunity, Mr. 
Robb, to review the plaintiff’s requested instructions? 

Mr. Robb: Yes I have, your Honor. 

The Court: Addressing yourself first to the plaintiff’s 
requested instruction No. 1, do you have any objection to 
this requested instruction? 

Mr. Robb: Yes I do, your Honor. 

The Court: What is your objection? 

Mr. Robb: My objection is that I think it leaves out all 
the other defenses in addition to the defense of mistake 
and the question of whether or not there was a meeting 
of the minds. I do not think they should say they must 
find the defendant liable if they happen to find any of those 
things because of other defenses in the case. 

The Court: Anything more? 

[Tr. 884] Mr. Robb: No, sir. 
The Court: What do you say in answer to the objection? 


Mr. Leonard: The plaintiff will amend its first request 
from the phrase ‘‘you must find defendant liable to the 
Government”? and substituting therefor ‘‘you must find 
that defendant entered into a contract with the Govern- 
ment.’” 

The Court: Is that all you have to say to Mr. Robb’s 
objection? 

Mr. Leonard: Mr. Robb’s objection under the present 
status of this case is well taken if the defenses of Comp- 
troller General decisions, agreement with Secretary of the 
Army and others are still valid, namely that the particular 
items set forth in Request No. 1 go to the making of a 
firm contract between the parties, not to a subsequent 
avoidance. 

The Court: Anything more? 

Mr. Leonard: Nothing more, your Honor. 

The Court: The Court will sustain the objection to the 
Requested Prayer No. 1. 
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(Tr. 902] The Court: The Court will assume now for 
the record that counsel now and prior to the retirement of 
the jury to the jury room, renew their objections to all 
opponents’ prayers, and that you renew or that you make 
objection to the Court’s rejection of any prayers sub- 
mitted by you. This will be a continuing objection so 
that you won’t have to renew these objections later. 
° s ° o * * e e * 
(Tr. 1079] 32. Court’s Charge to the Jury 

[December 3, 4, 7, 8, 1959] 


The Court: Now, ladies and gentlemen of the Jury, we 
approach what in the final analysis is the most important 
part of this case; that is, the time when you retire to the 
jury room, deliberate, and return your verdict. 

There is a saying chiseled as a motto on one of the Gov- 
ernment buildings—I believe it is the Archives Building— 
that says, ‘‘All That Has Gone Before Is Prologue”’; and 
that, in essence, is the situation in this case. At the present 
time, the prologue has been completed and we approach 
the important time in the case; that is, the consideration 
and rendering of the verdict by the Jury. 

Prior, however, to your reaching your verdict in this 
case, it is the Court’s responsibility to instruct you as to 
the law that will govern you in reaching your verdict in 
this case; and you must accept the law as it is outlined 
to you by the Court. 

This is one of the few occasions when the Court is 
infallible; that is, during the course of the time that it 
charges the Jury. 

I emphasize this point because I was told recently by a 
taxicab driver, when I hurried uptown during a luncheon 
recess, that he had served on a jury here several years ago, 
and that the jury remained out for three days trying to 
agree upon a verdict. The reason for the trouble in the 
jury room was the [Tr. 1080] fact that one of the lady 
jurors said that the Judge was wrong when he explained 
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the law to the jurors, and she wouldn’t accept the Judge’s 
definition of a certain word. 

The jury returned to the courtroom on three occasions; 
the Judge redefined the particular word or words in con- 
troversy on each occasion; and she still insisted that the 
Judge was wrong. 

Unfortunately, I arrived at my destination before I heard 
the end of the story. I don’t know whether that jury is 
still lost back there in one of those rooms. 

The point is that you must accept the law as it is out- 
lined to you by the Court. 

Your responsibility in this case, as it has been in every 
case in which you have participated, is a very serious one. 
I think I can best emphasize the serious nature of your 
responsibilities by defining to you the word, ‘‘verdict,’’ 
since you are about to return a verdict. 

This word, ‘‘verdict’’ is a very interesting English word. 
It is composed of parts of two Latin words. The first 
syllable of the word, ‘‘verdict,’’ the ‘‘v-e-r,’? comes from 
the Latin word ‘‘veritas,’’ meaning ‘‘truth’’; and the last 
syllable, ‘‘d-i-c-t,’’ is the root of the Latin verb ‘‘dicto, 
d-i-c-t-o,”” meaning, ‘‘to speak.’’ So that a verdict is, 
literally, the speaking of the truth; and that is the serious 
responsibility which you [Tr. 1081] have, that is, to speak 
the truth as to the rights and the obligations of the parties 
to this lawsuit. 

It is the Court’s privilege in this case, as it is in every 
ease tried in these Federal Courts, to comment upon the 
evidence. This means that the judge has the right, if he 
sees fit to do so, to comment to you upon each witness, 
and upon each item of evidence, and upon each fact in 
controversy. In other words, I have the right to say to 
you that: I believe the Witness X; I don’t believe the 
Witness Y. I believe that the Exhibit No. 249 proves this 
fact, or doesn’t prove that fact. 

In other words, I have the right to comment upon the 
evidence to you, to tell you my personal views about the 


641 


entire case, and even to tell you what I think your verdict 
should be, provided, however, I utter one magic sentence, 
to wit, you should not be influenced by what I say about 
this case. 

It has always seemed to me that if a judge didn’t want 
a jury to be influenced by what he was saying, he wouldn’t 
say it in the first place. Consequently, it is not the policy 
in this Court for the Judge to comment in any way upon 
the factual matters in the case. I feel that when the parties 
elect to have a trial by jury, they should have a trial by 
jary uninfluenced by the Court in any questions of fact. 

I want to point out to you that the closing arguments 
[Tr. 1082] of the attorneys do not constitute evidence in 
the case. These intelligent arguments made to you today 
by these two very fine attorneys are intended to be nothing 
more than an effort on their part to induce you to see the 
evidence in the case in a light that is most favorable to the 
client that they represent. 

Remember, then, that these closing arguments do not con- 
stitute evidence in the case. Remember, also, that you are 
not bound by the recollections of the attorneys. If Mr. 
Leonard or Mr. Robb referred to any of the evidence in 
the case in such a way that their recollection differs from 
your recollection, then you should, of course, disregard 
the attorney’s recollection and rely upon your own recol- 
lection. 

This admonition applies similarly to any observation 
that the Court may make upon the evidence. If your 
recollection of the evidence differs in any way from the 
Court’s recollection, you must disregard the Court’s recol- 
lection of the evidence and rely entirely upon your own 
recollection of the evidence in the case. 

Why is this case here in November and December of 
1959, and why and how did it get here? 

This case was initially filed in this Court on March 12, 
1954. Thereafter, there followed a number of motions, 
various types of hearings and arguments on points of law, 
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pre-trials and amended pre-trials, and various other legal 
proceedings; [Tr. 1083] but ultimately, the case went to 
trial before another Judge of this Court. 

The Government placed its case in evidence through the 
introduction of certain documents; and when the Govern- 
ment rested its case, the Defendant moved for a directed 
verdict. This is a step which is taken in most cases, in 
which the Defendant’s attorney argues to the Court that 
the Plaintiff has not made out a case as a matter of law. 

In the earlier trial of this case, the Judge who heard 
the case decided that the Government had not proved a 
case, and granted a directed verdict for the Defendant. 

The Government thereafter appealed the case, and took 
it to the United States Court of Appeals; which reversed 
the ruling of the trial judge. 

I want to read to you just a few sentences from the Court 
of Appeals opinion: 


‘¢The Government’s evidence, which the District Court 
held insufficient to prove a contract, consisted of three 
documents. They were, one, a request for proposals for the 
construction of a building for the Government, copies of 
which document were sent to the Defendant and several 
other contractors; two, the submission to the Government 
by the Defendant of a contractor’s [Tr. 1084] proposal; 
and three, the issuance by the Government to the Defend- 
ant of a Notice of Award and Notice to Proceed.’’ 


Thereafter, the Court of Appeals, in its opinion, dis- 
cusses the evidence and the law about these matters, and 
then says—and again I quote: 


‘We see in the above-described documents introduced 
by the Government a textbook example of a contract. There 
was an invitation to the Defendant to make an offer, an 
offer, and its acceptance.”’ 


The Court of Appeals says then: 


‘“‘The Government made a prima facie case. The De- 
fendant should have been put to its proof. The question 
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whether that proof will refute the Government’s claim is 
not, of course, before us, and we intimate no view con- 
cerning it.’’ 


In other words, the matter before the Court of Appeals 
was only the Government’s side of the case through the 
introduction of the documents. As I indicated, in the 
earlier trial, the Defendant was not given an opportunity 
to offer any evidence. So the case was reversed by the 
Court of Appeals and sent back to this Court; and after 
various other motions [Tr. 1085] and additional pre-trial 
proceedings, and so on, it came to this Court for trial. 

I want to point out to you that the Court of Appeals 
has said two important things: One, the three basic docu- 
ments spell out a textbook example of a contract. In 
other words, they establish that a contract existed; but, 
two, the Court of Appeals pointed out that the question 
whether the Defendant’s proof would refute the Govern- 
ment’s claim was not before the Court of Appeals. 

So that you have before you now not only the Govern- 
ment’s case, but the Defendant’s position, the Defendant’s 
evidence upon this subject; and it is for you, in the light 
of the Court’s instructions upon the law to you, to deter- 
mine whether the Government should or should not prevail 
in this case. 

In this regard, I want to point out to you that, as you 
know from Plaintiff’s Exhibit No. 10, the Comptroller 
General of the United States also passed upon certain of 
the evidence in this case, and held that there was no valid 
and enforceable contract between the Plaintiff and the 
Defendant. 

In so far as you are concerned, this action of the Comp- 
troller General in determining whether there was or was 
not a contract has no meaning or significance to you at 
all. It has no more meaning to you than if one of the 
news boys, who brings newspapers through the building, 
said there is no contract in this case. 
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(Tr. 1086] There is testimony relating to the alleged 
agreement that the Comptroller General would be the ar- 
biter in this case, which is vital to you to answer one of 
the questions as to whether there was or was not such an 
agreement; but the ruling of the Comptroller General has 
no legal binding effect upon you whatsoever. 

It is your function and your responsibility in this case, 
as it is in every case in which you have participated, to 
resolve the evidence and arrive at what we call the ultimate 
or final facts, and then to apply the law as it is given to 
you by the Court to those facts. 

In this regard, you must, of course, weigh the evidence 
which has been presented here in open Court without bias, 
without prejudice, without sympathy or without any feeling 
towards one side or the other. In other words, when you 
go into the jury room, you lay aside your status as laymen, 
and become judges of the facts in this case. You should 
approach the problems that confront you in the same 
manner that you would expect any judge to approach a 
ease which confronts him; that is, without bias, prejudice, 
sympathy or feeling towards one side or the other. 

As Jurors, you are the sole judges of the facts. As 
Jurors, you are the sole judges of the credibility of the 
witnesses. This is an important element in this case, be- 
cause you must determine which of the witnesses you are 
going to [Tr. 1087] believe, and to what extent you are 
going to believe them. 

In determining how much credence, how much credibility 
you will give to the testimony of each witness on the 
witness stand, you have the right to consider the demeanor 
of the witness on the witness stand, his or her manner of 
testifying, his or her attitude towards testifying; and by 
this, I mean, whether the witness discloses to you a willing- 
ness, an anxiousness to answer the questions, whether the 
witness is reluctant or refuses to answer questions. 

All of these factors are to be considered by you in de- 
termining how much credence, how much credibility you 
will give to the testimony of each witness. 
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You should consider, in evaluating the credibility of 
these witnesses, whether they display any favor or preju- 
dice towards one side or the other, whether the individual 
witnesses have any interest in the outcome of the case, 
and any and all other factors which appear important to 
you in reaching your decision as to whether each witness 
is telling you the whole truth and nothing but the truth 
to the best of his present recollection. 

In this regard, the Court has permitted the attorneys 
on both sides to read from various depositions and to read 
from various affidavits. The purpose of the reading of 
these depositions to a witness who is on the stand is to 
attempt to point out that the witness has at some other 
time on some [Tr. 1088] other occasion made a statement 
that is different from the statement that he is making on 
the witness stand. Similarly, when the Court has per- 
mitted the attorneys to read from affidavits, made one or 
two or three or four or more years ago, to a witness now 
on the stand, the purpose that the attorney has in mind 
is to attempt to show you that a witness has on some other 
occasion made a different statement from the one he is 
making from the witness stand. If you find any such 
differences, you must consider these differences in evaluat- 
ing the credibility of the witness as he has appeared before 
you during the trial of this case. 

If you find that any witness wilfully testified falsely 
as to any material fact concerning which that witness 
could not possibly be mistaken, you are then at liberty, 
if you deem it desirable to do so, to disregard the entire 
testimony of that witness, or any part of the testimony of 
that witness. 

You are not to be influenced by the number of witnesses 
who have testified for one party or the other. I have heard 
of juries that have gone into the jury room and have said: 
We had ten witnesses on one side and only six on the 
other, so we will award our verdict to the side that pro- 
duced the most witnesses. 
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Obviously, this is not the proper manner in which to 
arrive at a verdict. As a matter of fact, if the Court 
permitted that procedure on the part of juries, each court- 
room would [Tr. 1089] ultimately be occupied by a case that 
would go on forever, because each side would be deter- 
mined to produce more witnesses than the other side, and 
we would never finish a case. 

You must evaluate the testimony of each witness, but 
must not count the number of witnesses on one side or the 
other. 

You are instructed that the testimony of one witness 
entitled to full credit is sufficient for the proof of any 
fact, and may justify a verdict, even if a number of wit- 
nesses have testified to the contrary, if upon the whole 
case and in considering the credibility of the witnesses, as 
I have explained that term to you, you should decide that 
the probability of truth favors that one witness. 

With reference to witnesses, I must point out to you 
that you are not bound to accept the testimony of an 
expert witness. The Court has permitted one or more wit- 
nesses in this case to testify as to matters of opinion, 
because the Court recognized that they were experts in a 
particular field, in a field in which the average juror might 
not have any great fund of knowledge. 

It is a rule of our procedure that jurors are not bound 
to accept the opinions expressed by expert witnesses. If 
you think about this rule for a moment, you will readily 
perceive the reason for it. It is that if you were bound 
to accept [Tr. 1090] the opinion of an expert witness, the 
expert witness would be performing the function of the 
juror, because he would be making a finding of fact by the 
opinions which he expressed; and, consequently, you are 
not bound to accept the testimony of an expert witness. 

Of course, you should not arbitrarily disregard the testi- 
mony of an expert witness or any other witness, but you 
should weigh carefully the background of the witness, the 
education, the other factors that enable him to express 
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opinion, and in the final analysis, you should give to the 
testimony of an expert witness such weight as in your 
judgment it is fairly entitled to receive. 

It is your duty and your sole responsibility to resolve 
any conflicts of evidence which exist in this case. Basically, 
the burden of proof is upon the Plaintiff to sustain its 
aspects of the case by what we call a fair preponderance 
of the evidence. 

This matter of burden of proof is very important in 

every case. The burden of proof is generally upon the 
plaintiff to prove the essential elements of a case. But 
there is a broader requirement in the trial of the case, 
and that is that the burden of proof upon any issue is upon 
that party who asserts that issue. So that anybody who 
makes an affirmative assertion in a case has the burden of 
proof of proving that assertion by a fair preponderance 
of the evidence. 
(Tr. 1091] A fair preponderance of the evidence is such 
evidence as outweighs that of the evidence opposed to it. 
A party has succeeded in carrying the burden of proof on 
an issue of fact if the evidence favoring his side of the 
question is more convincing than that tending to support 
the contrary side, and if it causes you, the Jurors, to 
believe that on that issue the probability of truth favors 
that party. 

There have been many references in the trial of this case 
to the word ‘‘contract,”? and the Court is required to 
define what constitutes a contract to you and to attempt 
to define some of the words that go into the definition of 
a contract. 

This is not a simple task. I have in my chambers a 
five-volume set of books on contracts, and there are hun- 
dreds of pages given to the definition of what is a contract. 
Consequently, the Court must deal with essentials in de- 
fining this word and its elements to you. 

The simplest definition of ‘‘contract”’ which I can give 
to you is this: 
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A contract is an agreement whereby, for a consideration, 
two or more legally-competent persons agree to do or not 
to do an act or acts which are not prohibited by law. 

To enlarge upon this definition somewhat, I might point 
out that the essential elements of a contract are: First, 
an offer and an acceptance; second, two or more competent 
parties ; third, a consideration, exercised in a form required 
by law; [Tr. 1092] fourth, a lawful object, and accom- 
panied by the genuine consent of both parties to the 
contract. 

An offer, as an element of a contract, is a proposal to 
make a contract. It must be made by the person who is 
to make the promise; and it must be made to the person 
to whom the promise is made. The offer may be made 
either orally or in writing, but in whatever way it is made, 
it is not in law an offer until it comes to the knowledge 
of the person to whom it is made. 

Throughout this case, you have heard the words ‘‘bid”’ 
or ‘‘firm bid’’ referred to. 

A bid or a firm bid is an offer to perform a contract 
for work and labor or supplying materials at a specified 
price. In contrast to an offer, there is what is known as 
an invitation to deal or bargain, or what may be called 
preliminary negotiation. 

A bargaining transaction usually begins with what may 
be described as preliminary negotiation. This may include 
mere general discussion of a very indefinite character. 
Much of this preliminary negotiation may be totally inoper- 
ative to affect the legal relations of the parties involved. 

The term ‘‘preliminary negotiation,’’? however, may be 
esed to include all those communications and other events 
in a bargaining transaction that are antecedent to the 
offer and acceptance. 

[Tr. 1093] In the preliminary haggling process, there are 
frequently offers and counteroffers, each one of which has 
a certain legal operation, but none of which is transformed 
into a contract for lack of an acceptance on the part of 


649 


the offeree. In determining whether a bargaining trans- 
action actually results in the making of a contract, it is 
frequently necessary to consider all of the preliminary 
negotiations, all of the offers and counteroffers, interpret- 
ing the various expressions of the parties, in order to 
form a judgment as to whether they ever finally expressed 
themselves as in agreement on completed and definite terms. 

The determination of whether a certain communication 
by one party to another is an operative offer, that is, a 
firm bid, and not merely an inoperative step in the pre- 
liminary negotiation, is a matter of interpretation in the 
light of all of the surrounding circumstances. If from a 
proame or manifestation of intention or from circum- 

es existing at the time, the person to whom the promise 

or ‘Setianifesiations is addressed knows or has reason to know 

fe person making it does not intend it-as-an_expres- 

sion of his fixed pu urpose, until he has_given_a further 
expression of assent, he has not made an offer. 

An acceptance is the assent of the offeree to enter into 
a legal relationship with the offeror, and this acceptance 
must be absolute, unconditional and identical with the 
terms [Tr. 1094] of the offer. 

To constitute a contract, there must be an acceptance of 
the firm offer. Until the offer is accepted, both parties 
have not assented, or, to use some more figurative language, 
there has been no meeting of the minds. 

I told you that one of the essential elements of a contract 
is consideration. Consideration is the price paid for the 
promisor’s undertaking, given in exchange for a promise. 
Jt may be either some right, interest, profit or benefit 
accruing to one person or some forbearance, detriment, 
loss of responsibility to the other person. Consideration, 
in its basic meaning, means something which is of value 
in the eye of the law. 

Mutual and genuine consent is essential to every contract. 
The entries of parties into a contractual relationship must 
be manifest by some intelligible conduct, act or sign. The 
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apparent mutual assent of the parties essential to the forma- 
tion of a contract must be gathered from their outward 
expressions and their acts. That is, whether there was a 
meeting of the minds is to be determined by the parties’ 
express or displayed intentions. 

The word, ‘‘mistake,’’ has come into the evidence in this 
case on a number of occasions. It is one of the defenses 
which the Defendant offers to the suit brought by the Plain- 
tiff, the United States of America. 

[Tr. 1095] In general—and this is by way of definition—a 
mistake exists when a person, under some erroneous con- 
viction, does or omits to do some act which but for the 
erroneous conviction, he would not have done or omitted. 

The essential element of a mistake is a mental condition 
or conception or deviation of the understanding, either in 
a passive or in an active state. When passive, it may con- 
sist of unconsciousness of a particular situation, ignorance, 
or forgetfulness ; and when active, it may relate to a belief. 

In this case, specifically, then, a mistake must be of such 
a serious or grave deviation between the suppositions and 
the facts as to actually make the facts repugnant to the 
suppositions. 

Continuing upon this matter of mistake, it is the law 
that ordinarily no relief will be granted to a party to an 
executory contract—that means an uncompleted, unexecuted 
contract—in the case of a unilateral mistake, which is a 
mistake made by only one party to the contract. In such 
case, when a bid has been accepted, the bidder who has 
made a mistake will be bound and must bear the conse- 
quences thereof. However, if the party receiving the offer 
or the bid knows or has reason to know, because of the 
amount of the bid, or otherwise, that the bidder has made 
a mistake, the contract is voidable by the bidder. That 
means that the person who made the mistake, who made the 
offer, is not required to go through (Tr. 1096] with the 
execution of the contract. 

In one of the questions that is to be submitted to you, 
the question is asked whether the Defendant made an error 
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through negligence, and I must, consequently, define the 
word, ‘‘negligence’’ to you. 

Negligence, in essence, is the doing of some act which 
a reasonably prudent person would not do, or the failure 
to do something which a reasonably prudent person would 
do, actuated by those considerations which ordinarily 
regulate the conduct of human affairs. 

Negligence, in all cases, is a relative term. What might 
be negligence on the part of any person under one set of 
circumstances or one set of conditions might not or would 
not be negligence under another set of conditions, 

In this case, we have a rather unusual alignment, in 
that we have as the Plaintiff the United States of America, 
and we have as a Defendant a corporation. 

It is the Court’s custom, whenever a corporation is in- 
volved in a case, to point out to the jurors that there 
should be be no discrimination against a litigant because 
it is a corporation, because corporations are persons in 
the eyes of the law, and corporations are entitled to the 
same fair and impartial consideration and to justice by 
the same legal standards. 

In this case, this instruction to jurors is equally [Tr. 
1097] applicable to the Plaintiff, the United States of 
America. In the eyes of the law in this courtroom, the 
United States of America is a party litigant just as is the 
corporation. The United States of America and the cor- 
poration are both entitled to the same standards of justice 
that you would give in the case if the litigants were both 
private persons. Similarly, the Court requires the em- 
ployes of the Government and the employes of the Defend- 
ant corporation to comply with the same general principles 
of fair play and of proper conduct as would be required 
of any individual or private citizens in their individual 
rights, 

The Defendant is not entitled to rely for its failure to 
perform the work under the second contract upon any occur- 
rence affecting the earlier contract at Camp Ritchie, be- 
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cause the law considers the two contracts to be wholly 
separate, unless you find that one is expressly or was ex- 
pressly conditioned upon the other. 

There has been frequent use of the word, ‘‘negotiation”’ 
in this trial. 

The word ‘‘negotiation’’ was defined in the Court of 
Appeals opinion relating to this case as follows: 


‘‘Negotiation is a process of submission and considera- 

tion of offers, until an acceptable offer is made and ac- 
cepted, or until it becomes apparent that no acceptable 
offer will be made. 
[Tr. 1098] ‘‘The brevity or the length of the haggling 
does not remove it from the definition of negotiation. If 
the first offer is accepted, the negotiation is concluded and 
a contract is made, just as it would be if the fifth or the 
fiftieth offer had been the accepted one.’’ 


As I have explained to you, the Court is going to furnish 


to each of you an interrogatory, which is a series of ques- 
tions, so drawn up that you may answer each question, 
either, yes, or, no. 

I don’t think it is necessary for me to again read the 
questions. I have told you in a general nature as to what 
each question was before the attorneys made their closing 
arguments to you. 

In connection with these questions, it is necessary that 
all twelve of you agree upon your answer to each question. 
In other words, each question is for practical purposes a 
verdict upon some aspect of the case, and your verdict 
must be a unanimous one upon each of these points. 

If you find in the course of your deliberations that you 
have some dispute or can’t reach an agreement upon one 
question, I would suggest that you go on and attempt to 
reach a verdict on the other questions, and then return 
ultimately to the question that is causing you trouble. I 
think if you do this, you will find that by answering some 
of the other questions, you will be in more accord as to 
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the answer to a [Tr. 1099] question that might be troubling 
you. 

There will be a copy of this set of questions for each 
Juror. I have placed a line at the end of the interroga- 
tories, so that each Juror may sign his name. 

When you return to the courtroom, each of you should 
bring his own questionnaire, in order that if the attorneys 
desire to poll the Jury, which means ask each individual 
Juror for his vote on each question, you will have a record 
of how you voted on each question, 

I am going to send into the jury room one or two extra 
copies of the questions in the belief that perhaps the fore- 
man, whom you elect, will be able to utilize an extra copy 
or two in tallying your votes on the individual questions. 

Remember that your verdict must be a unanimous one 
upon each question. 

There are, as I am sure you readily comprehend, a sub- 
stantial number of exhibits in the case. You are entitled 
to have any or all of these exhibits in the jury room for 
your use in your discussion of the various aspects of the 
ease. When you find that you want any or all of these 
exhibits, if your foreman will notify the Marshal, who is 
in attendance at the courtroom door, the exhibits will be 
sent in to you. 

If, in the course of my instructions to you, any rule, 
direction or idea has been stated by me in varying ways, 
no emphasis thereon is intended by me and none must be 
inferred [Tr. 1100] by you. For that reason, you are not to 
single out any certain sentence or any individual point or 
instruction and ignore the others. But you are to consider 
all of the instructions as a whole, and to regard each in the 
light of all of the others. 

In the course of a trial of this kind, especially a trial 
that goes on over a period of days, I am told that jurors 
sometimes keep a box score, that they record mentally the 
number of times that the Court sustains objections for one 
side, the number of times that the Court sustains objections 
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or ruled in favor of the other side, and from this type of 
box score, the jurors come up in the jury room with some 
statistics intended to prove that the judge favors one side 
or the other in the case. 

The Court has, as questions have arisen as to the ad- 
missibility of evidence or the propriety of questions, sus- 
tained or overruled objections. I don’t know how many 
times I ruled in favor of one side or in favor of the other 
side. These rulings are made, obviously, because the Court 
must insist that certain rules be complied with. These 
rulings are not made in an effort to favor one side or the 
other in the case. You are instructed, consequently, that 
if the Court has said anything or done anything which has 
suggested to you that the Court is inclined to favor the 
claims or the position of either party, you will not permit 
yourself to be [Tr. 1101] influenced by any such suggestion. 

I have not expressed, nor intended to express, nor have 
I intimated nor intended to intimate any opinion as to 
what witnesses are or are not worthy of credence, what 
facts are or are not established by the evidence, or what 
inferences should be drawn from the evidence adduced. 
If any expression of mine has seemed to indicate an 
opinion relating to any of these matters, I instruct you 
to disregard it. 

The attitude and conduct of jurors immediately upon en- 
tering the jury room is often a matter of major importance 
in reaching a verdict in a case. It is unwise for a juror, 
immediately upon the closing of the jury room door, to 
announce in a loud and clear voice that he or she will stand 
for only one verdict in the case. If a juror takes this posi- 
tion immediately upon entering the jury room, his or her 
sense of pride may cause the juror to have some reluctance 
to later recede from that position, even though the discus- 
sion in the jury room has convinced the juror that perhaps 
he was wrong. 

To each of you, I must say that you must decide this 
case in complete fairness and justification to your own 
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conscience. After all, you are going to have to recall this 
case for the rest of your lives. Individually, the verdict 
which you return in the case must be a verdict which you 
can justify to your own conscience. Remember, then, that 
each of you must reach your independent verdict in the 
case, but you [Tr. 1102] should not do so until you have 
listened to the discussion of your fellow jurors. 

If, upon any of these questions upon which you are called 
to vote, you find that you are in a decided minority, you 
should carefully appraise your situation, and endeavor to 
determine why a particular item of evidence made such 
an impression on you when it did not make a similar 
impression upon a large number of other jurors who are 
equally honest and equally intelligent with yourself. 

You are not required to change your honest convictions 
merely for the purpose of reaching a verdict upon any ques- 
tion upon which you must make a finding. You should, I 
repeat, reach your own verdict; but you should do so only 
after you have listened with a desire to be convinced to 
the discussion of your fellow jurors. 

Will counsel approach the bench. 


(Whereupon counsel approached the bench and the fol- 
lowing proceedings were held:) 


The Court: The record will indicate that counsel for 
both the Plaintiff and the Defendant renew all objections 
to prayers which were made during the course of discussion 
of prayers, and also that you have an objection of record to 
the Court’s exclusion of any prayers submitted by you. 

Mr. Leonard, does the Plaintiff request any further 
charge? 

(Tr. 1103] Mr. Leonard: The Plaintiff does not request 
any further charge. 

The Court: Does the Plaintiff have any objection to the 
Court’s charge as given, other than the objections which 
you have reserved as to prayers? 
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Mr. Leonard: May it please the Court, do I understand 
that the general objections which the Plaintiff made at the 
outset and which were reserved to it, namely, that these 
were not matters which could be charged or go to a jury, 
and thus and so, are still, in a sense, preserved? 

The Court: They are preserved by the record. The 
Court’s only question to you now is over and above those 
objections, do you have any objection to the Court’s 
charge as given? 

Mr. Leonard: I do not. 

The Court: The purpose of this question is to permit 
you to note an objection to anything that the Court has 
actually said. 

Mr. Leonard: I do not, Your Honor. 


(Tr. 1110] FURTHER INSTRUCTIONS 
TO THE JURY 


The Court: Ladies and gentlemen of the jury, the Court 


has received the inquiry from your foreman in which 
you asked whether the Court of Appeals ruled that a con- 
tract existed between the defendant John McShain, Inc. 
and the plaintiff. 

In the course of the Court’s charge to you yesterday 
I explained that when this case was tried before another 
judge sometime ago, the plaintiff placed its case in 
evidence, as the Court of Appeals says, by introducing 
three documents. They were, first, a request for proposals 
for the construction of a building for the Government, 
copies of which document were sent to the defendant and 
several other contractors. 

The second item in evidence was the submission to the 
Government by the defendant of a contractor’s proposal, 
and the third item in evidence was the issuance by the 
Government to the defendant of a notice of award and 
notice to pro- [Tr. 1111] ceed. 

I explained to you that at that time in the trial of the 
ease the defendant John McShain, Inc. at that stage of 
the case moved the Court to grant a directed verdict, con- 
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tending that these documents did not establish that a con- 
tract existed. 

The judge then trying the case was of the opinion as a 
matter of law that a contract did not exist and accord- 
ingly he granted a directed verdict for the defendant 
McShain, ruling that there was no contract. 

The Government appealed the ease to our Court of 
Appeals in this district and the Court of Appeals reversed 
that finding of the District Court judge and said, as I told 
you yesterday, in referring to these three documents, “We 
see in the above described documents introduced by the 
Government a textbook example of a contract. There was 
an invitation to the defendant to make an offer, an offer, 
and its acceptance.”’ 

The Court of Appeals says this was a contract, but you 
must remember that at the time the Court of Appeals ruled 
upon these facts the defendant McShain had not intro- 
duced any evidence whatsoever. The Court of Appeals 
pointed out that it had before it at that time no evidence 
offered by the defendant, and consequently the Court of 
Appeals, proceeding cautiously, said, ‘‘The Government 
having made out a prima facie case, the defendant should 
have been put to its proof,’’ which means that the defend- 
ant should then have been permitted to put on his 
[Tr. 1112] evidence or its evidence to show that there was 
no contract, which was not allowed in the earlier case. 

“The question”—and I quote the Court of Appeals— 
whether that proof will refute the Government’s claim is 
not, of course, before us and we intimate no view con- 
cerning it.”’ 

In other words, the Court of Appeals ruled that the 
documents which I have described established that there 
was a contract, but they said the defendant should have a 
right to offer his evidence to show that there was no con- 
tract, and all the Court of Appeals actually ruled was that 
upon the documents introduced there appeared to be a con- 
tract as a matter of law, but whether with all of the facts 
before the Court they would rule that a contract existed 
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they could not say because they had not heard the defend- 
ant’s side of the case. 

So the case was remanded back to this Court for the 
purpose of conducting a trial and letting a jury, meaning 
yourselves, hear not only the Government’s side of the 
case but also the defendant’s side of the case, and it is 
upon the basis of this fact that you must determine 
whether the evidence offered by the defendant has 
refuted the basic indication made by the Government’s 
evidence, standing alone, that a contract did exist. 

In other words, the Court of Appeals and the earlier 
Court had heard only one side of the case. 

The Court of Appeals said that one side established 
[Tr. 1113] that a contract existed because there was 
nothing to show that the contract did not exist. But the 
Court of Appeals said, ‘‘We don’t know whether the de- 
fendant can prove that a contract did not exist, but cer- 
tainly the defendant should have that chance,’’ and the 


case was sent back here, I repeat, in order that a jury 
could hear all of the evidence from both sides and then 
determine whether a contract existed. 

Will counsel come to the bench. 


(Conference at the bench :) 


The Court: Mr. Leonard, do you have any objection to 
the augmentation of the Court’s charge as I have just 
given it? 

Mr. Leonard: In a number of minor respects, your 
Honor. In the first place, the statement that evidence was 
not allowed to be put in by the defendant in the earlier 
case is, of course, not quite correct. It was defendant’s 
voluntary choice on that matter to desist where it did. 

Secondly, it was of course not a directed verdict, there 
being no jury in the earlier case. 

Third, of course, it was not solely upon the three docu- 
ments but it was upon the documents and the admissions 
made by the defendant in its answer on which the Court 
ruled. 
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Lastly, there were, of course, findings. There were 
[Tr. 1114] some 10 or 12 findings made by the previous 
District Court concerning the stage of negotiation at 
which this thing took place. 

Those are the only matters which the plaintiff would 
bring to the Court’s attention. 

The Court: Do you request any further charge to the 
jury, Mr. Leonard? 

Mr. Leonard: Yes. The plaintiff would like to have 
these points brought out to the jury or, alternatively, that 
the jury be given a copy of the opinion for their considera- 
tion. 

The Court: Do you have any objection to giving the 
jury a copy of the opinion? 

Mr. Robb: Yes, sir. 

The Court: On what ground? 

Mr. Robb: I think the opinion by the way of dictum goes 
far beyond the particular question and undertakes to argue 
the merits of the case. The Court says they can’t conceive 
of what circumstances there could be that would excuse 
the defendant, and so forth. 

We think that is purely argument and not a matter of 
law. 

The Court: I will come back to you in a minute, Mr. 
Robb. 

I have lost the trend of your suggestion, Mr. Leonard, 
[Tr. 1115] in answer to my question ““Do you request any 
further charge?”’? Aside from giving the jury a copy of 
the Court of Appeals opinion, do you have any other 
suggestion? 

Mr. Leonard: I did suggest, as I said, as an alternative, 
mentioning the four points which I have just made on the 
record. 

Mr. Robb: I didn’t hear the last thing you said. 

Mr. Leonard: As I said before, I do request a charge 
on the four points I mentioned. The suggestion about the 
opinion was only as an alternative to that. 
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The Court: I am afraid that if I attempted to refer 
to findings of fact, admissions by the pleadings, and so 
on that I would complicate the issue. I have tried in the 
simplest terms to explain what happened in the earlier 
case. I am going to deny your request for any further 
charge, your objection being on the record. 


(Tr. 1116] Mr. Leonard: Your Honor, may I speak one 
more moment on this point, because I think it of some 
importance. As to the four matters I mentioned, of 
course the question of findings of fact and the question of 
finding whether there was a directed verdict is of fairly 
minor importance; however, a charge to the jury that the 
defendant was not allowed to put in its proof in the former 
case is of course prejudicial to the Government. 

Secondly, the advice to the jury that the Court of Appeals 
had before it only three documents is incorrect as a matter 
of fact and law. It had before it three documents, it had 


before it the admissions on the answer, including the ad- 
mission of non-performance, execution and delivery of 
these documents. 

The Court: Very well, your objection is a matter of 
record. 


(In open Court:) 


[Tr.1117] The Court: I hope, ladies and gentlemen of the 
jury, that this will clarify your question as to what the 
status of the case was in the earlier proceedings. I am 
going to ask you to return to the jury room to continue 
your deliberations. 


* * . s ad * * * * * 


[Tr. 1129] The Court: I think with all of the interroga- 
tories that we have submitted to the jury that it is im- 
possible for counsel or the Court to determine in this 
momentary review whether there are any inconsistent 
answers, that is, whether they are inconsistent with the 
general verdict, or whether there is any situation that might 


661 


require the Court to instruct the jury to consider the matter 
further. I believe, in fairness to counsel and from an 
abundance of caution, I should bring this jury back to- 
morrow morning, in order to give you a chance tonight to 
review the situation and see if there is any action you 
want to take before we finally excuse the jury. 


* * * ad * * * * * * 


The Court: And I think with special reference to Mr. 
Leonard’s problem that he has to study the answers. 

(Tr. 1130] Mr. Robb: That is right. 

The Court: In consideration of the general verdict, and 
see whether there is anything that the Court is required 
to do by the rules to, as J say, avoid a situation where you 
gentlemen might have to come back and try this issue all 
over again. 

Mr. Robb: That is right. 

The Court: I would like to bring the jury back in the 
morning, and we will put them in the jury room. Then 
if there is any request, we will consider it at that time. 


* * * * * * * * ” * 


[Tr. 1133] Mr. Leonard: Your Honor, at this time plain- 
tiff moves, pursuant to Rule 50 (b) to set aside the verdict 
and have judgment entered in plaintiff’s favor, striking the 
defenses and the evidence submitted thereunder, in 
accordance with plaintiff’s prior motions for judgment 
and for a directed verdict, and upon the further ground, 
that the answers to a majority of the interrogatories as 
given by the jury do not correspond to the evidence sub- 
mitted to them. 

Alternatively, plaintiff moves for a new trial upon the 
same grounds. 


* * * * * * * * * * 


[Tr. 1134] The Court: Anything more, Mr. Leonard? 
Mr. Leonard: I would like to state in that regard, Your 

Honor, as a matter of record on this point that the plaintiff 

has throughout the present case urged the objection which 
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Your Honor is fully familiar with; that the plaintiff has 
and will continue, of course, to take the position that there 
has not been in this Court any evaluation or redetermina- 
tion of the legal issues tendered by the plaintiff to the 
Court on various occasions; and that, accordingly, we 
consider that the matter is one determinable wholly upon 
the law, with the exception of the issue of mistake, upon 
which there has been a total and complete failure of proof, 
we submit; and if not a failure of proof, then a complete 
waiver as well as a later estoppel by reason of taking the 
contract as being in force. 

This position of the plaintiff has been preserved, as the 
Court knows, by motion at various times, and I would like 
to say at this time that we have endeavored to go forward 
with what has been, in our estimation, certainly one of the 
most unusual law cases from the point of view of issues 
that we have come across in putting in evidence matters 
which have not as far as we could determine ever been 
passed on by the Court below. 


(Tr. 1135] The Court: The Court believes, upon the whole 
record, that it must deny your motions, Mr. Leonard. 


* * * s o s e e . 
33. Jury’s Answers to Interrogatories 


1. Did the defendant John McShain Ine. intend to file a 
firm bid when it submitted its proposal of October 2, 1951, 
(plaintiff’s exhibit #6)? A.—No. 


2. Was there a mutual understanding on the part of the 
plaintiff United States of America and the defendant 
John McShain Inc. that the defendant’s proposal of 
October 2, 1951 was not to be a firm bid upon the project? 
A.—Yes. 


3. If the jury finds that the defendant John McShain 
Tne. did not intend to file a firm bid by its offer of October 2, 
1951, did the defendant John McShain Ine. give notice 
thereof to the plaintiff United States of America prior 
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to the time that the plaintiff United States of America 
accepted the bid. A.—No. 


4. Was the performance by the defendant John McShain 
Inc. under the primary site contract (second contract) 
intended by both parties to be conditioned on the con- 
tinuance of the first contract? A.—No. 


5. Did the defendant John McShain Ine. alone intend to 
condition the performance of the primary site contract 
upon the condition that the first contract be continued? 
A.—Yes. 


6. If the answer to question 5 is in the affirmative, did 
the defendant John McShain Inc. give timely advice of 
or was this condition otherwise known to the plaintiff 
United States of America? A.—Yes. 


7. Were there, in fact, any actual mistakes in any sub- 
stantial amount made in the defendant John McShain Inc.’s 
bid which was submitted on October 2, 1951? A.—Yes. 


8. If the answer to question 7 is in the affirmative, did 
these mistakes arise from the negligence of the defendant 
John McShain Inc.2? A.—No. 


9. If there were, in fact, mistakes in the defendant John 
McShain Ine.’s proposal of October 2, 1951, were these 
mistakes brought to the attention of the plaintiff United 
States of America by the defendant John McShain Inc., or 
its agents, at any time prior to the acceptance by the plain- 
tiff United States of America of the bid? A.—No. 


10. If there were, in fact, mistakes in the defendant 
John McShain Inc.’s proposal of October 2, 1951, should 
these mistakes reasonably have been known to, or 
recognized, by the plaintiff United States of America prior 
to acceptance of John McShain Inc.’s proposal? A.—Yes. 


11. If there were mistakes of fact in the defendant John 
McShain Inc.’s proposal of October 2, 1951, did the defend- 
ant John McShain Inc. ask for extensions of time, altera- 
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tions in the manner of performance, or otherwise 
affirmatively consider and treat the contract as actually 
being in force at any time subsequent to the actual knowl- 
edge of those mistakes by the defendant John McShain 
Inc.? A.—Yes. 


12. Did the defendant John McShain Inc., in submitting 
its bid of October 2, 1951, take a calculated risk without 
in fact knowing all of the factors involved in the proposed 
construction? A.—yYes. 


13. Was there an agreement between the plaintiff United 
States of America and the defendant John McShain Inc. 
that the parties would abide by the decision of the Comp- 
troller General upon this controversy? A.—Yes. 


14. Do you find for the plaintiff United States of 
America or the defendant John McShain Inc.?) A.—The 
defendant, John McShain Inc. 


$4. Defendant’s Proposed Findings and Conclusions on the 


Issue of Mistake 
[Filed February 26, 1960] 


Derenpant’s Proposep Finpixe No. 7 


The request for proposals issued by the plaintiff on 
September 14, 1951, did not require a bid bond, since the 
plaintiff’s Contracting Officer considered, and it was 
understood by the bidders, that any bid which might be 
submitted was subject to change by negotiation, which 
might either increase or decrease the amount of the bid 
(McCutchen, Tr. 355-356; Hauck, Tr. 207-210, 272-275). 


DeFENDANT’s Proposep Finpine No. 8 


From all the facts and circumstances shown by the 
evidence, the Court finds that it was mutually understood 
between the plaintiff and the defendant that any bid sub- 


665 


mitted by the defendant in response to the plaintiff’s 
request of September 14, 1951, would not be a firm bid but 
might be corrected or adjusted after it was submitted. 


* * * * * 


DeFENpDANT’s Proposep Frxprne No. 10 


Defendant, at the time it prepared its estimate, knew that 
it was unable to forecast with substantial accuracy some 
cost factors of labor and material which would be in- 
volved in the described construction. In preparing its 
estimate, however, the defendant relied upon the mutual 
understanding between the plaintiff and the defendant that 
the defendant’s bid would not be a firm bid, and that any 
mistakes or omissions might be corrected in subsequent 
negotiations (McShain, Tr. 370-371; Hauck, Tr. 207-208, 
271-273; Russell, Tr. 146-147; Jury’s Findings No. 1 and 
No. 2). 


DEFENDANT’s Proposep Frnpixe No. 11 


Defendant intended to sub-contract some of the work 
covered by its bid and solicited sub-bids from sub- 
contractors for that purpose. As stated above, many of 
these bids were received by the defendant by telephone on 
October 2, 1951. Because of the shortness of time allowed 
for the preparation of its proposal, the defendant was 
unable to secure sub-bids on some items, such as blast- 
proof doors. In addition, the defendant mistakenly 
estimated the cost of miscellaneous metals at $93,000, 
whereas this cost should have been $248,000. This error 
was caused by the fact that the defendant based its bid 
for miscellaneous metals upon a sub-bid in the amount of 
$88,000 received from Potts Manufacturing Company by 
telephone on the morning of October 2, 1951. The defend- 
ant mistakenly believed that the Potts bid included all of 
the miscellaneous metals called for by the request for 
proposals, whereas in fact this sub-bid did not include any 
of the work and materials called for by Addendum No. 2 


666 


to the request. The Potts bid was the only one received 
by the defendant for this particular item, prior to the sub- 
mission of the defendant’s proposal. In the light of all 
the circumstances surrounding the preparation of the 
defendant’s bid, the Court finds that the defendant’s error 
in respect of the cost of miscellaneous metals was not 
caused by the defendant’s negligence. In submitting its 
proposal in respect of some items without having received 
sub-bids, the defendant relied upon its understanding with 
the plaintiff that its proposal was not a final bid and might 
be later corrected (McShain, Tr. 423-424, 370-371; Hauck, 
Tr. 211-212, 207-208, 271-273; Paul, Tr. 104; Jury Findings 
Nos. 1, 2, 8). 


DEFENDANT’s Proposep Finpine No. 12 


The defendant in submitting its bid of October 2, 1951, 
took a calculated risk without in fact knowing all the factors 
involved in the proposed construction. The defendant took 


this action in reliance upon the mutual understanding be- 
tween the plaintiff and the defendant that the defendant’s 
bid would not be a firm bid, and that any mistakes or 
omissions might be corrected in subsequent negotiation 
(McShain, Tr. 370-371; Hauck, Tr. 207-208, 271-273; 
Russell, Tr. 146-147; Jury Findings No. 1 and No. 2). 


DeEFENDANT’s Proposep Frnpine No. 15 


On all the evidence, the Court finds that there were in 
fact substantial mistakes in the defendant’s proposal of 
October 2, 1951. Among such mistakes were errors amount- 
ing to $251,199 in respect of concrete and cement work. 
These errors resulted from the fact that in making up the 
defendant’s proposal on concrete and cement work, the 
defendant’s estimator used a unit price of $40 a yard, the 
standard unit price for the construction of an ordinary 
building. In view of the fact that the building called for 
in the specifications was to be constructed under a moun- 
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tain, the price should have been $80 a yard. This mistake 
resulted in an error of $145,519 on concrete and $105,680 
on cement. The defendant’s estimate on miscellaneous 
metals was $93,000, whereas it should have been $248,000, 
an error of $155,000. The error was caused by the fact 
that the defendant mistakenly believed that the sub-bid in 
the amount of $88,000, from Potts Manufacturing Company, 
included all of the miscellaneous metals called for by the 
request for proposals, whereas in fact this sub-bid did not 
include any of the work and materials called for by 
Addendum No. 2 to the request. The defendant’s bid for 
blast-proof doors, $5000, was made without benefit of a 
sub-bid, and should have been $49,000. Similarly, the 
defendant’s unfamiliarity with the cost of concrete tunnel 
lining resulted in an error of $267,817 in the defendant’s 
estimate on this item. The various mistakes in the defend- 
ant’s proposal aggregated more than $900,000 (Plaintiff’s 
Exhibit 10, Tr. 530, 538; Defendant’s Exhibit 6, Tr. 144). 


Such mistakes were not matters of opinion and judgment 
nor were they the result of the defendant’s negligence (See 
Defendant’s Comments on Plaintiff’s Proposed Finding 
No. 14, heretofore filed). 


Respectfully submitted, 


By /s/ Roger Ross 
Roger Robb 


/3/ KennETH WELLS PaRKINSON 
Kenneth Wells Parkinson 


1100 Tower Building 
Washington 5, D. C. 
Attorneys for Defendant 
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$5. Findings of Fact and Conclusions of Law 
[Filed March 17, 1960] 


1. In July, 1951, the plaintiff’s District Engineer and 
Contracting Officer, Colonel McCutchen, held a ‘‘pre-bid 
conference’’ with contractors in connection with certain 
proposed construction work at Camp Ritchie, Maryland. 
The conference was held in Colonel McCutchen’s office at 
Washington, D. C. Several contractors, including the de- 
fendant, were invited to attend the meeting, and did at- 
tend. Colonel McCutchen advised these contractors that 
the Government would receive proposals ‘‘for the purpose 
of negotiating a contract’? for the construction and re- 
habilitation of certain new buildings at Camp Ritchie 
(Russell, Tr. 126-128). This project was known as the 
Camp Ritchie Proper project. 


2. Subsequent to the pre-bid conference referred to in 
Finding No. 1, the plaintiff’s Contracting Officer, Colonel 


McCutchen, sent to the defendant and other contractors 
a written request for proposals which stated that pro- 
posals were invited ‘‘for the purpose of negotiating a 
construction contract’? for the work in question (Russell, 
Tr. 138). The defendant submitted its proposal, pursuant 
to such request. The amount of the defendant’s proposal 
was approximately $11,700,000 (Russell, Tr. 128). The 
defendant’s proposal was the lowest proposal received by 
plaintiff. 


3. A week or ten days after the submission of the defend- 
ant’s proposal, Colonel McCutchen advised the defendant 
that the Government had decided to eliminate some of the 
work called for in its original request. The defendant was 
requested to submit a revised proposal in the light of the 
revisions in the plaintiff’s request. At the same time, the 
Contracting Officer requested revised proposals from two 
other contractors who had bid on the work (Russell, Tr. 
129-130). 
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4. Pursuant to the request of the Contracting Officer, 
the defendant submitted a revised proposal for the work at 
Camp Ritchie. The amount of this proposal was approxi- 
mately $9,700,000. The Contracting Officer conferred with 
the defendant about its proposal and advised the defendant 
that one of the other bidders had submitted a lower pro- 
posal. The defendant thereupon made further adjust- 
ments in its proposal, and after further discussion the 
Contracting Officer ‘‘made an offer of what he thought the 
Government would close the contract for. * * * He offered 
us the proposal, the contract, at that amount of money.”’ 
The defendant’s representatives present at the conference 
telephoned the defendant’s president, presented the Con- 
tracting Officer’s proposal to him, and thereupon were 
authorized to accept the Contracting Officer’s proposal 
(Russell, Tr. 130-133). A contract was thereafter entered 
into between the plaintiff and the defendant for the per- 
formance of the work at a price of approximately 
$9,450,000.00. The contract was dated August 22, 1951, 
and work thereunder began shortly thereafter (Defendant’s 
Exhibit 19, Tr. 403, 408). 


5. On September 6, 1951, the plaintiff’s Contracting Offi- 
cer, Colonel McCutchen, held a pre-bid conference in his 
office in connection with certain proposed construction at 
what was known as the Camp Ritchie Project Primary 
Site. The defendant and several other contractors were 
invited to attend this conference, and did attend. The 
conference dealt with the request for proposals, which the 
Contracting Officer was about to make, for work at the 
Camp Ritchie Primary Site. Colonel McCutchen, the Con- 
tracting Officer, stated, ‘‘The proposals will be opened in 
this room in 1500 hours on the 2nd of October, 1951. Ne- 
gotiations will be conducted with those submitting the three 
lowest proposals to determine the final conditions and 
price.”’? (Defendant’s Exhibit 7, p. 9). Colonel Me- 
Cutchen also stated, ‘‘No bid bond will be required. A 
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performance bond will be required but no bid bond.’’ (De- 
fendant’s Exhibit 7, p. 10). 


6. On September 14, 1951, plaintiff through its Contract- 
ing Officer, Colonel McCutchen, issued to certain contrac- 
tors, including defendant, its written request for proposals 
for the construction of an underground building known 
as the Camp Ritchie Project Primary Site. This request 
for proposals was received by the defendant on September 
18, 1951. The first sentence of the request stated, ‘‘Pro- 
posals in duplicate will be received until 3 p.m., Eastern 
Standard Time, 2 October 1951, for the purpose of negoti- 
ating a construction contract for furnishing all plant, labor, 
materials and equipment and performing all work for the 
above-described project in strict accordance with the spe- 
cifications, schedules, addenda and drawings as follows 
***? (Plaintiff’s Exhibit 1, Hauck, Tr. 204). 


7. The type of construction called for by the request of 


September 14, 1951, was unique and unprecedented, and 
the nature and extent of many of the factors entering into 
the making of an estimate of the cost of construction were 
largely unknown. The specifications and drawings accom- 
panying the request were extremely complex and volumi- 
nous, running to many hundreds of pages. In addition, 
there were four ‘‘addenda”’ to the original request, these 
addenda being dated respectively September 20, 25 and 
26, 1951. 


8. Defendant, at the time it prepared its estimate, knew 
that it was unable to forecast with substantial accuracy 
some cost factors of labor and material which would be 
involved in the described construction. In preparing its 
estimate, however, the defendant relied upon its under- 
standing that the defendant’s bid would not be a firm 
bid and that any mistakes or omissions might be cor- 
rected in subsequent negotiations. (McShain, Tr. 370-371- 
Hauck, Tr. 207-208, 271-273; Russell, Tr. 146-147; Jury’s 
Findings No. 1 and No. 2). 
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9. Defendant’s estimator prepared, and defendant sub- 
mitted to plaintiff on October 2, 1951, a Contractor’s pro- 
posal for the construction of the building described in 
plaintiff’s Request for Proposals. 


10. The defendant, in submitting its bid of October 2, 
1951, took a calculated risk without in fact knowing all 
the factors involved in the proposed construction. 


11. Defendant intended to sub-contract some of the work 
covered by its bid and solicited sub-bids from sub-contrac- 
tors for that purpose. Because of the shortness of time 
allowed for the preparation of its proposal, the defendant 
was unable to secure sub-bids on some items, such as blast- 
proof doors. In addition, the defendant mistakenly esti- 
mated the cost of miscellaneous metals at $93,000, whereas 
this cost should have been $248,000. This error was caused 
by the fact that the defendant based its bid for miscellan- 
eous metals upon a sub-bid in the amount of $88,000 re- 
ceived from Potts Manufacturing Company by telephone 
on the morning of October 2, 1951. The defendant mis- 
takenly believed that the Potts bid included all of the 
miscellaneous metals called for by the request for proposals, 
whereas in fact this sub-bid did not include any of the work 
and materials called for by Addendum No. 2 to the request. 
The Potts bid was the only one received by the defendant 
for this particular item prior to the submission of the de- 
fendant’s proposal. In submitting its proposal in respect 
of some items without having received sub-bids, the defend- 
ant relied upon its understanding that its proposal was not 
a final bid and might be later corrected. (MeShain, Tr. 
423-424, 370-371; Hauck, Tr. 211-212, 207-208, 271-273; 
Paul, Tr. 104; Jury Findings Nos. 1, 2, 8). 

12. On October 2, 1951, seven contractors submitted bids 
for the construction called for in the plaintiff’s request 
for proposals. These bids, which were opened publicly 
on October 2, 1951, were as follows: 
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Baltimore Contractors, Inc. $11,509,980.00 
Thompson-Starrett Co., Inc.—Construc- 

tion Aggregates Corp. 11,374,420.00 
J. A. Jones Construction Co. 9,553,370.00 
S. A. Healy Company and Caldwell & 

Scott Engineering & Construction 

Co., Ine. 8,854,600.00 
B. Perini & Sons 8,033,110.00 
John A. Johnson & Sons, Inc. 7,944,010.00 
John McShain, Inc. 6,574,825.00 


(Defendant’s Exhibit 5). The ‘Government estimate’’ of 
the fair and reasonable price for the work in question was 
$9,453,075. This estimate was prepared by Parsons, Brink- 
erhoff, Hall and MacDonald, the firm of architects and engi- 
neers that prepared the plans and specifications. (Dorr, 
Tr. 749-751; Defendant’s Exhibit 5). 


13. The defendant’s presence at Camp Ritchie in con- 
nection with its work under the earlier contract entered into 


with the plaintiff would have given the defendant certain 
advantages in performing the work involved in its bid 
here under consideration. In October, 1951, the defendant 
had established an office at Camp Ritchie and had equip- 
ment and personnel there that could be coordinated between 
the two jobs. This advantage was worth approximately 
$300,000 to the defendant. (Hauck Tr. 215-216, 259-260). 


14. Due to the unique nature of the work involved and 
the defendant’s bidding advantage, the difference between 
the bid of defendant and the next lowest bidder in the con- 
text of the bidding was not in and of itself notice to plain- 
tiff that defendant was mistaken in the amount it intended 
to bid. Defendant offered no proof other than this dif- 
ference as constituting constructive notice of mistake to 
plaintiff. 

15. Defendant had knowledge of the difference in bids 
on October 2, 1951, but gave plaintiff no notice of its claims 
of mistake prior to plaintiff’s issuance to defendant of a 


673 


notice of award and notice to proceed at the close of a 
negotiation conference between them on October 12. On the 
whole evidence, the Court finds that the first actual claim 
of mistake made by defendant to plaintiff was on November 
14, 1951 after the second cut-back of the earlier Ritchie 
contract. 


16. On October 12, 1951, the parties met for a conference 
on defendant’s bid. In issuing its invitation to the con- 
ference, plaintiff advised defendant that it was ready to 
close and to issue the notice of award to defendant. This 
position of plaintiff was reiterated at the opening of the 
conference, and it is conceded that plaintiff put no time 
or topic limits on the subjects to be discussed by defend- 
ant’s personnel. The defendant’s representatives attended 
the meeting of October 12 under instructions from the de- 
fendant’s president ‘‘to go find out what was on their 
minds and report back to him;’’ and this was the extent of 
their authority (Hauck, Tr. 220). The meeting lasted 
about a half hour. At the beginning of the meeting, with- 
out preliminary discussion, the representatives of the de- 
fendant were advised that the plaintiff had reviewed the 
defendant’s bid and was satisfied and ready to issue to 
the defendant a notice of award and notice to proceed. 
(Defendant’s Exhibit No. 9, Tr. 759). The defendant’s 
representatives responded that none of them had authority 
to sign the notice to proceed and that it would be forwarded 
to defendant’s president ‘‘for his decision.’’ (Hauck, Tr. 
214). In the discussion which followed, one of the defend- 
ant’s representatives raised certain questions with re- 
spect to performance and time and inclusion of certain work 
and facilities under the specifications. In so doing, he made 
it clear that he was not ‘‘accepting the contract’’ or ac- 
knowledging the existence of a contract but was raising 
these questions so that the defendant might know what 
the situation would be ‘‘in case there was a contract.’’ 
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17. At the conference of October 12, 1951, defendant 
raised and reached agreement with plaintiff on various 
problems of performance and time and the inclusion of 
certain work and facilities under the specifications of its 
proposal. Defendant concedes that its personnel at the 
meeting had knowledge of the mistakes it now claims and 
that they did not advise plaintiff’s personnel thereof either 
in the course of the conference or thereafter when the 
Notice of Award and Notice to Proceed was handed by 
plaintiff’s contracting officer to defendant’s manager. 


18. In the course of the October 12 conference, defend- 
ant requested and subsequently received from plaintiff an 
extension of the completion date given in the specifications. 
Defendant stated as its reason for making the request that 
plaintiff had delayed a week in issuing to defendant the 
Notice of Award. 


19. At some time after the opening of the bids on Oc- 
tober 2, 1951, defendant’s estimator revised upwards vari- 
ous of the low items in defendant’s bid, although making 
no countervailing changes on items where defendant was 
higher than other bidders. It is the difference between 
these pre-bid and post-bid estimates which defendant now 
describes as computational error and relies on as the mis- 
take for which rescission is sought. 


20. Defendant included in its proposal more than half a 
million dollars for profit and contingencies above its esti- 
mated costs for labor, material, and other specific matters. 
Defendant has not shown what the actual cost of the con- 
struction was. 


21. On October 24, 1951, defendant’s president and other 
representatives of the defendant discussed with the Con- 
tracting Officer the fact that the defendant had made mis- 
takes in its proposal ( McShain, Tr. 377-378; See Plaintiff’s 
Exhibit 17; Tr. 326, 331-332; Hauck, Tr. 220-221, 308-309). 
There is no evidence that the plaintiff was prejudiced in 
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any way by the defendant’s delay in making its claim of 
mistake. On the contrary, the plaintiff exhibited a willing- 
ness to hold matters in abeyance, pending discussions be- 
tween the parties in an attempt to settle the question of the 
defendant’s liability under the alleged contract. It was 
not until January 9, 1952, while the matter was pending 
before the Comptroller General for his decision as to de- 
fendant’s liability, that the plaintiff terminated the de- 
fendant’s right to proceed under the contract. (Defend- 
ant’s Exhibit 22, Tr. 414). The plaintiff did not finally 
award the contract to another contractor until some time 
after February, 1952 (Ellis, Tr. 705). 


22. Defendant, in making its bid on October 2, 1951, re- 
lied upon using the men, equipment, and other facilities 
which it already had available at Camp Ritchie at that time 
in connection with work under the earlier contract known 
as the Camp Ritchie Proper contract (Hauck, Tr. 215- 
217; McShain, Tr. 372). The amount of the Camp Ritchie 


Proper contract was approximately $9,400,000. This con- 
tract was awarded to the defendant on August 22, 1951, and 
work under the contract began shortly thereafter. (De- 
fendant’s Exhibit 19, Tr. 403, 408). 


23. On November 5, 1951, the plaintiff notified the de- 
fendant that a substantial part of the Camp Ritchie Proper 
contract was terminated effective immediately. (Defend- 
ant’s Exhibit 11, Tr. 380). By this termination notice, 
approximately seven million dollars worth of work was 
eliminated from the contract. As of November 5, 1951, the 
defendant had completed about a million dollars worth of 
work under the contract. (McShain, Tr. 397-398). The 
defendant had no intimation prior to November 5, 1951, that 
the plaintiff intended to cancel any portion of the Camp 
Ritchie contract. (Hauck, Tr. 218). 


24, When it submitted its proposal of October 2, 1951, the 
defendant believed that work on the first Camp Ritchie job 
would continue for about a year and a half, and the defend- 
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ant submitted its proposal in reliance upon this belief. 
The plaintiff knew when the defendant submitted its 
proposal that the defendant was relying on the continu- 
ation of the earlier contract. (Jury Finding Nos. 5 and 6). 
As a result of the cutback on November 5, 1951, however, 
the work under the earlier contract continued on a greatly 
reduced schedule. The cutback seriously prejudiced the 
financial ability of the defendant to carry out the work 
called for by its proposal of October 2, 1951, for the cut- 
back made it impracticable, if not impossible, to spread 
overhead expenses between the two jobs and, in addition, 
the cutback reduced the amount of the defendant’s profits 
under the first contract to such an extent that it was not 
possible for the defendant to absorb any substantial loss 
on the second job. (McShain, Tr. 397-398). 


25. The cancellation of all or a substantial portion of the 
defendant’s first Camp Ritchie contract was under con- 
sideration by the Department of Defense as early as Sep- 


tember 21, 1951. (Defendant’s Exhibit 9, Tr. 358-359) De- 
fendant’s Exhibit 10, Tr. 363-365). 


26. Subsequent to October 12, 1951, there were extended 
discussions between the plaintiff and the defendant as to 
whether there was, in fact, a contract between the parties 
and whether the Contracting Officer would agree to an ad- 
justment in the defendant’s compensation in view of the 
mistakes in the defendant’s proposal. On October 24, 
1951, the defendant advised the plaintiff that if certain 
adjustments could be made, the defendant would enter- 
tain proceeding with work, but that in view of the mistakes 
in the defendant’s proposal, ‘‘it would be a physical im- 
possibility for us to entertain proceeding with this con- 
tract were it not for the fact that we had our organization 
in the field and already well underway on Contract No. 
DA-49-080-eng-833.’? (The first Camp Ritchie contract) 
(Plaintiff’s Exhibit 17, Tr. 326, 331-332). Finally, on De- 
cember 20, 1951, in a conference between the Secretary of 
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the Army and the defendant’s president, it was agreed 
that the controversy would be submitted to the Comp- 
troller General of the United States, and that the parties 
would abide by his decision. In this conference, the 
defendant’s president told the Secretary of the Army: ‘‘I 
told him that after the matter was submitted to the Comp- 
troller General and the Comptroller General rules there was 
a definite contract, I said ‘We will, in spite of the tremen- 
dous loss, we will still go through with the job. On the 
other hand,’ I said, ‘if the Comptroller General rules that 
there was not a contract,’ I said, ‘then I still will sit down 
with the Corps of Engineers in an attempt to save them any 
amount of money possible, and work out some compromise 
that will be mutually satisfactory.’ ’’ (McShain, Tr. 398- 
400; Jury Finding No. 13). 


27. On December 21, 1951, the defendant’s president re- 
ported to the plaintiff’s Contracting Officer the substance 
of what had transpired at the conference with the Secre- 


tary of the Army on December 20, 1951. The Contracting 
Officer and the defendant’s president agreed to ‘‘stand by 
and wait for the decision of the Comptroller General.’’ 
(McShain, Tr. 401). 


28. On December 31, 1951, pursuant to its understanding 
with the Secretary of the Army reached at the conference 
of December 20, 1951, the defendant submitted to the Secre- 
tary of the Army a written and detailed statement of the 
errors in the defendant’s proposal of October 2, 1951. 
(Plaintiff’s Exhibit 10, Tr. 530). 


29. On January 16, 1952, in a letter to plaintiff’s Con- 
tracting Officer, the defendant stated its position with re- 
spect to performance of the work in question. This letter 
stated in part (Defendant’s Exhibit 23, Tr. 415-416) : 


“The contractor, John McShain, Inc., has been at all 
times and is now ready to abide by the decision of the 
Comptroller General of the United States with respect 
to its rights and obligations as a bidder on the Primary 
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Site Project, Camp Ritchie, Maryland. The Con- 
tractor’s sole objective at all times has been to secure 
a final administrative ruling as promptly as possible. 
Once that ruling has been obtained it is the Contrac- 
tor’s desire and intention to proceed to perform the 
work in accordance with such ruling. 


“In the event the Comptroller General decides that 
the contractor is bound by the bid submitted on Oc- 
tober 2, 1951, it is willing and prepared, in accordance 
with that ruling, to proceed immediately to perform 
the work called for by the specifications and to com- 
plete the job at the earliest possible date. 


“‘Should the Comptroller General rule that the con- 
tractor is not bound by the bid submitted by it on 
October 2, 1951, then the contractor is ready and will- 
ing to go forward on the basis of its corrected bid in 
the amount of $7,570,557.00 and to complete the work 
at the earliest possible date. 


‘‘Should the Comptroller General rule that the con- 
tractor is entitled to have its bid reformed to incor- 


porate the amounts which the contractor alleges were 
mistakes made in its original bid, whether such refor- 
mation includes the amount of all such mistakes or 
less than all, then the contractor is ready and willing 
in accordance with that ruling to proceed immediately 
with the performance of the job and to complete it at 
the earliest possible date.’’ 


30. In reliance upon the agreement between the parties 
that the question of the defendant’s liability would be sub- 
mitted to the Comptroller General for decision, the defend- 
ant initiated no other administrative proceedings for claim- 
ing relief. On Febrnary 12, 1952, tie Comptroller Gen- 
eral ruled that the defendant had incurred no liability 
under its bid. 


Conctusions or Law 


1. If a contract had existed between the plaintiff and 
the defendant, the defendant would be entitled to rescission 
because of excusable mistakes and errors in its proposal of 
October 2, 1951. 
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2. The defendant is not barred by laches from asserting 
the plea for rescission. 


3. The defendant has not waived its right to rescission of 
the contract for mistakes in its proposal of October 2, 
1951. 

/s/ Epwarp A. TamMM 
Judge 
Dated: 3/17/60 


36. Plaintiff’s Objections to Findings and Conclusions 
{Filed April 12, 1960] 


1. Plaintiff deems irrelevant the findings (a) referring 
to an earlier contract between the parties as creating a 
specially implied condition precedent to the contract in 
issue and (b) regarding the asserted agreement by the 
Secretary of the Army to bind the United States through 
the ‘‘arbitration’”’ of a legal question by the Comptroller 
General. 


2. On the basis of the earlier decisions of the Court of 
Appeals and this Court plaintiff objects as a matter of law 
of the case to the inclusion of findings relevant only to 
legal defenses previously held insufficient. 


3. Plaintiff objects on the ground of incompleteness to 
the omission of findings on the exceptional experience of 
defendant as a government construction contractor in the 
Washington-Maryland area. 


4. In addition to the foregoing plaintiff specifically ob- 
jects to the findings and conclusions as follows: 


I 


OssectTions To Finpines 


Finding No. 1. No objection. 


Finding No. 2. No objection. 
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Finding No. 3. No objection. 
Finding No. 4. No objection. 


Finding No. 5. Objected to as incomplete and therefore in- 
adequate in failing to record that the language following 
that quoted by the Court shows that the defendant was ad- 
vised by the contracting officer: 


“Tt is not anticipated that any major modifications will 
be involved in these negotiations. It is hoped that the 
award and notice to proceed can be issued before the 
5th of October. * * * We ask you not to submit a pro- 
posal unless you have firmly determined that you can 
bring this job in by the completion date of 30 June 
1952.”” (Deft’s Ex. 7, p. 9; Tr. 326). 


Finding No. 6. Objected to as incomplete and therefore in- 
adequate in failing to show that the Request for Proposals 
provided (a) negotiations were to be at the option of the 
government and (b) that there were no other understand- 


ings or agreements between the parties. (Pltf’s Ex. 1, 
pp. RP-1, P-6, GC-1; Tr. 57, 67, 60). 


Finding No. 7. No objection. 


Finding No. 8 Objected to as incomplete and therefore 
inadequate in failing to show the admission of defendant 
that defendant’s understanding referred to by the Court 
was (a) unilateral on its part, (b) was not discussed with 
or communicated to the plaintiff, and (c) was based solely 
upon the one prior conference at Camp Ritchie when the 
earlier contract was first cut back. (Tr. 273-274, 315). 


Finding No. 9. No objection. 
Finding No. 10. No objection. 


Finding No. 11. Objected to as clearly erroneous upon the 
ground that the only living participant to the telephone 
conversation testified to the contrary of the finding, namely 
that the defendant was advised of the precise items covered 
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by the sub bid (Tr. 89, 90, 104). All other testimony on the 
point was admitted by the witnesses to be hearsay from 
the deceased estimator of defendant. The finding is also in- 
complete in failing to show the conceded fact that the same 
sub-estimate was given by Potts to all other bidders on this 
contract (Tr. 104) and with respect to the last sentence 
thereof that defendant’s proposal as submitted to plaintiff 
was unconditional on its face (Pltf’s Ex. 6, Tr. 62-67, 274). 


Finding No. 12. Objected to as incomplete and therefore 
inadequate in failing to show the conceded facts that the 
government estimate was prepared for a hypothetical bid- 
der without defendant’s advantages (Tr. 745-746) and was 
a figure fixed so high that the government would not let 
the work at any higher price without reconsideration (Tr. 
746-747, see Tr. 684-685). 


Finding No. 13. No objection. 
Finding No. 14. No objection. 


Finding No. 15. No objection. 


Finding No. 16. Objects to the fourth sentence regarding 
the instructions to the defendant’s representatives attend- 
ing the meeting as clearly erroneous in contradicting the 
admission of defendant’s president that he sent defendant’s 
representatives to the negotiation conference to ‘‘sort of 
negotiate’’ and ‘‘to discuss the bid,’’ and, indeed, that they 
had ‘‘no specific instructions’? (Tr. 471-472). Plaintiff 
further objects to the last three sentences as being clearly 
erroneous in accepting the testimony of the witness Hauck 
in contradiction of the written transcript of the meeting 
(Plitf’s Ex. 9, Tr. 759-767) as confirmed by the same wit- 
ness’ contemporaneous letter to plaintiff (Pltf’s Ex. 15, Tr. 
258). Plaintiff further objects to the finding as incomplete 
and therefore inadequate in that it fails to show that the 
same witness called defendant’s president from an adjoin- 
ing room and came back to tell the Contracting Officer that 
defendant was taking the contract. Tr. 570-571, 572-573 
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(McCutchen) ; 609 (Davis) ; 697-698 (Ellis) ; 710, 712, 713, 
716-719 (Bradshaw) ; 734, 755 (Dorr). 

Finding No. 17. No objection. 

Finding No. 18. No objection. 

Finding No. 19. No objection. 

Finding No. 20. No objection. 


Finding No. 21. Objects to the Court’s statement that there 
is no evidence of prejudice to the plaintiff. This issue was 
specifically reserved by Court order for later trial. More- 
over, the finding is incomplete in failing to show that the 
delay in awarding a second contract was caused by the 
necessity to repeat the entire bidding process after defend- 
ant’s default. 


Finding No. 22. No objection. 


Finding No. 23. Objected to as incomplete and therefore 
inadequate in failing to show that the second cut-back of 
the earlier contract was made in accordance with the stand- 
ard termination clause of that contract which provided 
reimbursement to the contractor for all direct and con- 
tingent damages suffered thereby (Tr. 301, 515, 520; see 
16 Fed. Reg. 4061-62; 44 U.S.C. 307) and further that at 
the time of such partial termination, the defendant was 
already two weeks in default under the contract now in 
issue (Pltf’s Ex. 6, Tr. 66). 


Finding No. 24. Objected to as incomplete and therefore 
inadequate in failing to show the conceded facts that de- 
fendant (a) did not condition the second contract on the 
first (Pltf’s Ex. 6, Tr. 62-67, 274), (b) did not believe that 
the first contract legally affected the second contract 
(Deft’s Ex. 12, Tr. 393), and (c) released plaintiff after 
the commencement of the present action from all liability 
occasioned to defendant by the partial termination of the 
earlier contract (Pltf’s Ex. 24, Tr. 520-522) and agreed 
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there was ‘‘no exclusion to the finality of this settlement”’ 
(Pitf’s Ex. 33, Tr. 743). Plaintiff further objects that the 
conclusion of the Court, about any reduction of defendant’s 
profits on the first contract making it impossible for the de- 
fendant to absorb any substantial loss on the second job, 
is not only clearly erroneous as hypothetical and without 
support in the evidence but contradicts findings 13 and 20 
that the potential savings to defendant by combining the 
two jobs was only $300,000 against profits and contingencies 
included in the second contract bid in excess of $500,000. 


Finding No. 25. Objected to as incomplete and therefore 
inadequate in failing to show that the potential cancella- 
tion of the earlier Camp Ritchie contract was a single ele- 
ment of all military construction discussed in connection 
with then-pending appropriation requests before the Con- 
gress, that after the contract in issue was awarded the 
Congress reduced available military construction funds 
(Deft’s Ex. 9, Tr. 359; Pltf’s Ex. 25 Tr. 557-558), and that 


there is no evidence of any decision on any cutback at Camp 
Ritchie prior to November 1951 and no knowledge on the 
part of the Army Corps of Engineers until two days pre- 
ceding their November 5, 1951, notice to defendant. (Deft’s 
Ex. 10, Tr. 364-365; Deft’s Ex. 29; Deft’s Ex. 30, Tr. 549). 


Finding No. 26. The first sentence of the finding is ob- 
jected to as clearly erroneous since there is no evidence, 
testimonial or documentary, of any such discussions, and to 
the contrary. every contemporaneous document prepared by 
defendant from October 12 to mid-December 1951 refers to 
the contract as being in existence (Pltf’s Ex. 15, Tr. 258; 
Deft’s Exs. 11, 18, 19, Tr. 382, 407, 408-409). The first 
written record of any statement that a contract might not 
exist was a lawyer’s brief written for defendant in Decem- 
ber 1951 (Pltf’s Ex. 10, Tr. 530-540). The second sentence 
is objected to as clearly erroneous upon the ground that 
the contemporaneous record of the conference of October 
24 (Pltf’s Ex. 29, Tr. 626-627) records the statement by 
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defendant that he was proceeding with the work and de- 
fendant’s president immediately thereafter acknowledged 
to plaintiff’s Contracting Officer ‘‘the recent award which 
you have made” (Pltf’s Ex. 11). Finally, the testimony of 
defendant’s president which the Court recites is incredible 
on its face, is in contradiction of all contemporaneous writ- 
ten records, and is in contradiction to the sworn admission 
of defendant’s president to the Comptroller General that 
he would ‘‘proceed with the contract’’ regardless of the 
decision. (Pltf’s Ex. 17, Tr. 337). 


Finding No. 27. Objected to as clearly erroneous upon the 
ground that the testimony the Court relies on was there- 
after recanted by the same witness who stated that he had 
no memory of having any such understanding with plain- 
tiff’s contracting officer (Tr. 526). 


Finding No. 28. Objected to as clearly erroneous upon the 
ground that the attorney’s statement of claim referred to 
by the Court indicates on its face the lack of any under- 
standing such as that referred to in the finding. 


Finding No. 29. Plaintiff objects to the Court’s adopting 
as a ‘‘finding’’ an adversary statement prepared and signed 
by an attorney engaged by defendant to handle the con- 
troversy now in issue. 


Finding No. 30. Plaintiff objects to the first sentence as 
clearly erroneous upon the conceded fact that the asserted 
agreement to which the Court refers could not have been 
made until the 20th of December 1951 (Finding No. 26), 
more than two and a half months after the date on which 
the Court has found the defendant knew of its claimed 
mistake (Findings Nos. 15, 17) and took no action thereon. 
Plaintiff objects to the second sentence thereof on the 
ground of irrelevance since as a matter of law the Comp- 
troller General may not oust the courts of the jurisdiction 
prescribed by the Tucker Act nor create a new form of 
action against the sovereign. 
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II 


OssEctTIoNs To CoNCLUSIONS 


Plaintiff objects to the conclusions of law of the Court 
upon the ground that under ruling principles of law they 
are contrary to the findings of fact as made by the Court. 


Conclusion No. 1. (a) Rescission will be granted in equity 
only for an excusable mistake of existing fact. The Court 
has found (Finding No. 19) that the errors relied upon by 
the defendant in its plea of mistake are merely the differ- 
ence between two hypothetical estimates made at different 
dates. 


(b) Equity will grant rescission only where the mistake 
would have caused substantial prejudice to the complain- 
ant. The only finding of the Court as to a specific mistake 
(Finding No. 11) is in an amount which is only a fraction of 
the amounts which the court has found to have been in- 
cluded to cover profits and contingencies (Finding No. 20). 


Conclusion No. 2. Equity requires the utmost diligence on 
the part of those seeking its protection. The record will 
show that the first claim to a right to rescission for mistake 
was contained in the amended answer filed in this action in 
1955, three and a half years after defendant was formally 
notified by plaintiff that it would be held to the difference in 
costs upon the reletting of the contract in issue. 


Conclusion No. 3. (a) Asa condition precedent to granting 
rescission for mistake, equity requires immediate notice to 
the other party upon a discovery of any error. The Court 
here has found (1) plaintiff had no constructive notice of 
any mistake by defendant (Finding No. 14); (2) defendant 
was aware of any errors it now claims shortly following the 
opening of its proposal on October 2, 1951, and before the 
negotiation conference on October 12, 1951 (Finding No. 
17); (3) that the first notice of its claim of error given 
by defendant to plaintiff was on November 14, 1951, six 
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weeks after it learned of its now claimed errors (Finding 
No. 15) ; (4) that with knowledge of the errors it now claims 
and being on notice that plaintiff intended awarding the 
contract in issue, defendant’s representatives discussed 
performance of the contract with the Contracting Officer on 
October 12, 1951, and took the notice of award which he 
gave to defendant’s manager without any notice to plain- 
tiff of the claims now being made. 


(b) Equity regards as an affirmance of the contract and 
as a waiver of a right to rescission any action taken by a 
complainant after learning of his error which promises per- 
formance, alters terms of the agreement, or otherwise is in- 
consistent with an immediate and complete withdrawal. 
The Court here has found (1) that the defendant requested 
of the plaintiff and received a modification of the terms of 
performance of the contract in issue after it had knowledge 
of the matters now asserted as its claim of mistake (Find- 
ing No. 18); and (2) while the Court has not so found, the 
exhibits constituting the contemporaneous written records 
of the defendant (Pltf’s Ex. 15, Tr. 258; Deft’s Exs. 11, 18, 
19, Tr. 382, 407, 408-409), contain statements by defendant 
of intent to perform or recognition of the existence of the 
contract following the date upon which the Court has found 
the defendant had knowledge of the facts of its now claimed 
mistakes. 


Respectfully submitted, 


/s/ Gro. S. Lronarp 
Geo. S. Leonard 


/8/ V. Jopson Kurern 
V. Judson Klein 
Attorneys for Plaintiff, 
Department of Justice 
Washington 25, D. C. 
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37. Verdict and Judgment 
[Filed December 8, 1959] 


This cause having come on for hearing on the 23rd day 
of November, 1959, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Daisy J. Mitchell 
Ethel M. Youngs 

J. Marie Yowell 
Margaret L. Skinner 
Carl J. Phillips 

Leon R. Heffner 
James L. Booros 
Lena S. Keys 
Emanuel S. Karadimos 
Clinton J. Parker, Jr. 
Byron H. Rollins 
Frances 8. T. Smith 


who, after having been duly sworn to well and truly try 
the issues between United States of America, plaintiff 
and John McShain, Inc., defendant and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this Sth day of December, 1959, that they find for the 
defendant against said plaintiff. 


Wuenrerorg, it is adjudged that said plaintiff take noth- 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 


Harry M. Huu, Clerk 


By /s/ Dante J. Mencozont 
Deputy Clerk 


By direction of 
Judge Edward A. Tamm 
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88. Notice of Appeal 
[Filed February 5, 1960] 


Notice is hereby given this 5th day of February, 1960, 
that the United States of America hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court (Tamm, J.) entered on 
the Sth day of December, 1959, in favor of John McShain, 
Inc., against said United States of America. 


Respectfully submitted, 


/s/ Gro. S. LEoNARD 
Geo. S. Leonard 


/s/ V. Jopson Kiem 
V. Judson Klein 
Attorneys for Plaintiff 
Department of Justice 
Washington 25, D. C. 
To: 
Rocer Ross, Esq. 
1100 Tower Building 
Washington 5, D. C. 
Attorney for Defendant 


